
 

 

 
 

LaborNet No. 1003 

When Company Protocols Fail. Labor Court orders massive diagnostic testing 

 
Dear All,  
 
Labor Court No 1 in San Miguel, Province of Buenos Aires, has issued the attached ruling [in 
Spanish].  
 
It is found that the Hospital is working with a shortage of personal protective equipment 
(PPE), without hygiene or sanitizing elements and without any protocol for seeing patients. 
 
If health care workers are diagnosed with COVID-19 caused by the new coronavirus SARS-
CoV-2, it would mean that there is a direct and immediate link with their jobs, unless otherwise 
proven in each case. This presumption and the provisions of Section 1 apply to health care 
workers for a period of sixty (60) days following the end of the extended public health 
emergency under Executive Order 260/20, and any eventual extensions.  
 
Section 1 of Act No. 24557 states that “the Workers’ Compensation Act is aimed at a) 
reducing workplace accidents and diseases through occupational hazards prevention; b) 
repairing the damage caused by job-related accidents and diseases, including rehabilitation”. 
The Defendant is not observing the law. 
 
COVID-19 caused by the new coronavirus SARS-CoV-2 is presumed to be an unlisted 
workplace disease under the terms of paragraph 2 subsection b) of Section 6 of Act No. 24557 
for workers who perform essential services, exempted from the social preventative mandatory 
quarantine ordered by Executive Order No. 297/20, as amended, during lockdown, except for 
the provisions of Section 4.   
 
The supply of biosafety and protective equipment is key to avoid infection: N95 respirators, 
goggles or face shields, gloves, fluid-repellent gowns, caps and shoe covers, in accordance with 
the hygiene standards under Resolution 5/2020 SRT, Exhibits I and III.  
 
 
 



 

 

Applicable law – Section 75 of the Employment Contract Act 
 
Employers must observe the guidance and limitations to working hours set forth in the law 
and other regulations, and take the necessary actions according to the type of job, experience 
and technical aspects to protect workers’ bodily and psychological integrity and dignity, avoid 
the harmful effects of high-risk, dangerous jobs causing early old age and fatigue as well as 
unhealthy or noisy environments. Employers must abide by workplace hygiene and safety 
standards.  
Employees may refuse to work without any loss or reduction in their pay if their working 
conditions are in breach of the law or if there is any imminent danger or damage that may 
derived from employers’ non-compliance or any delay in fulfilling the respective obligations, or 
if the enforcement authority declares that the company facilities are highly risky and employees 
are not given the necessary protective equipment.  
 
The Additional Protocol to the American Convention on Human Rights in the area of 
Economic, Social, and Cultural Rights (more commonly known as the "Protocol of San 
Salvador") was opened for signature in the city of San Salvador, El Salvador, on 17 November 
1988, and approved by Argentina by Act No. 24658 of June 19, 1996 and ratified by the 
Argentine Government on October 23, 2003, and paragraph 1 of Article 10 states: “Everyone 
shall have the right to health, understood to mean the enjoyment of the highest level of 
physical, mental and social well-being.” 
 
Resolution 1/20 by the Inter-American Commission on Human Rights “Pandemic and 
Human Rights in the Americas” paragraph 10 of C. Operative Part states: “Ensure the 
availability and timely provision of sufficient quantities of biosecurity materials, and essential 
inputs and medical equipment for the use of health care personnel, strengthen their technical 
and professional training in the management of pandemics and crises of infective diseases, 
ensure that their rights are protected, and that basic resources to confront this type of health 
emergency are made available.” 
 
ILO C155 Occupational Safety and Health Convention, paragraph 2 Article 4 states as follows: 
“The aim of the policy shall be to prevent accidents and injury to health arising out of, linked 
with or occurring in the course of work, by minimizing, so far as is reasonably practicable, the 
causes of hazards inherent in the working environment.” 
 
The specific situation of health care workers both at the public and private sector, who are 
exposed to COVID-19, has been ratified by the legal presumption that it is an on-the-job 
disease under Section 4 of Emergency Executive Order No. 367/2020. 
 
This presumption is grounded on the need to tackle the rapid spread of the virus, which 
translates into a daily increase in confirmed cases and the proven fact that health care workers 
are not only at higher risk of infection but can also amplify outbreaks within healthcare 
facilities if they become ill, as reflected on the local press.    
 
The Plaintiff has sought interim relief (“in order to reinforce workplace safety”) and the 
provision of the following elements: biosafety and protective equipment such as N95 
respirators, goggles or face shields, gloves, fluid-repellent gowns, caps and shoe covers. In 
addition, the Court has been asked to order the Government in the Province of Buenos Aires 



 

 

to conduct massive COVID-19 diagnostic tests to all personnel at Hospital Gobernador Domingo 
Mercante as an indispensable preventative action to protect public health. The codefendant 
PROVINCIA ART SA has been asked to take any necessary actions to avoid the spread of the 
virus in the Pandemic declared by the WHO. 
 
The request for personal protective equipment is found to be reasonable because it can serve 
as a shield to protect workers from hazards, in accordance with the Section 3 of Directive 5/20 
SRT “Emergency COVID-19 Pandemic. Personal Protective Equipment, Exhibit III, 
establishing that health care workers, who are exposed to risks because bodily fluids could 
potentially splash or spray, must wear both goggles and face shields.  
 
As to massive diagnostic testing for all personnel at the Hospital Zonal General de Agudos 
Gobernador Domingo Mercante in the district of José C. Paz, the Department of Health of the 
Province of Buenos Aires has prepared a specific protocol, updated as at April 6, 2020, and 
posted on April 24, 2020 https://portal-
coronavirus.gba.gob.ar/docs/efectores/Protocolo%20COVID-19.pdf 
 
This document contains a specific procedure for suspected cases and their close contacts. The 
Plaintiffs have reported one suspected case on their service and a COVID-19 carrier without 
giving the name of the infected persons or those who may have come into close contact with 
them, whether incidentally or frequently.   
 
The Court in the Buenos Aires Province has granted interim relief in accordance with Section 
204 of the Civil and Commercial Code of Procedure of Argentina (Section 25 of Act No. 
13928, consolidated text Act No. 14192). 
 
Please feel free to contact us for further information. 
 
Best regards,  
 
Natalia de Diego 


