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Clear Guidelines on Telework Challenges. Thoughts and Trends on Labor and 
Employment Law. Changes in Industrial Relations and Remote Work – Work from Home 
– Smart Working 

 
 
Dear All, 
 
 
Please find below clear guidelines on the challenges posed by Telework and its impact during 
lockdown. A practical guide containing legal advice on Telework – Smart Working to 
understand and encourage meaningful conversation about the challenges of the work of the 
future, how leaders deal with this issue based on the highest standards of accountability, 
working closely with experts in occupational medicine and health in the workplace.  
 
 
Legal Challenges Posed by Telework during the Covid-19 Pandemic  
 
 
 “We are dealing with an unprecedented situation of extraordinary dimensions” 
 
In his book The End of Work (1995), published in the US, Jeremy Rifkin clearly explains how 
new technologies and communications destroy more job positions than they create.  
 
Rifkin makes a detailed careful account of the situation and the dramatic effects that the 
explosive advance of technology, communications and computers will have on the workplace 
on a global scale. According to Rifkin there is growing technological unemployment and a 
definite extinction of millions of jobs. 
 
Humankind is the leading figure of an unprecedented episode; the whole planet is dealing with 
an unprecedented situation where caring for our physical, emotional and psychological 
health is essential; being aware of hygiene standards, cleaning and the use of protective 
equipment to avoid infection has become a top priority right now.  
 



 

 

Leaders are at a crossroads, between economy and health, taking difficult decisions within this 
framework and in this scenario. Humankind is undergoing a shocking crisis that may lead to 
the appalling loss of jobs. 
 
 
I. Thoughts and Trends on Labor and Employment Law. Changes in Industrial 
Relations. Telework. Work from Home. Smartworking 
 

 Digitalization changes the way in which services are provided for employers; there is a 
new concept - “technological or virtual dependency”- connection with the 
Company, work from home, server connectivity.  
 

 Remote work as a paradigm: teleworkers work from home, away from their 
workplace, connecting with the Company, making considerable savings in terms of 
commuting, traveling, meals, and so forth. 
 

 Today companies think twice before hiring an employee, and assess the possibility of 
finding new forms to get work automated or other ways to produce from 
employees’ home, from remote or transnational offices, in satellite centers, 
through telework, mobile telework, offshoring, remote companies, telework 
from home. 

 
 Industrial relations while teleworking and its limitations to protect employees’ right 

to disconnect during rest breaks and employees’ health gain a new meaning 
and a different sense of purpose. 

 
 New forms of work emerge, as defined by the different ways in which jobs are done, 

even though they are not regulated. Work on demand, virtual office, teleworker.   
 

 The extensive use of telematics leads to the so-called psychosocial risks associated with 
stress or depression because of an already long period of confinement.  

 
The Pandemic also calls for new forms of doing business, new consumers’ habits, new forms 
of providing services, innovation for hiring methods that are not regulated, giving rise to a new 
labor market.  
 
This historical experience will teach us to work differently, look at the world differently, 
transforming the local market, going back to basics. It will mean savings because idle spaces 
are re-evaluated, and costs lower in relation to traveling, transportation, and the maintenance 
of office spaces.  
 
Research is being done on the “cavern effect” and the change towards Smart Working. Italy, 
where lockdown measures have been relaxed, is implementing new forms of “Agile and 
Flexible Work”. The Pandemic has led to remote work (Telework – Work from Home – 
Remote Work). The main goal is to protect employees’ health and their fundamental right to 
life, and ensure the provision of services as much as possible. Today people are experiencing 
cabin fever or the fear to leave home after lockdown. Smart working is a widespread practice 



 

 

in Italy; Act No. 81/2017 was passed and provided a legal framework for different forms of 
smart and agile work, which still needs to revise all labor, social and organizational 
implications.   
 
In the world of industrial relations, within this catastrophic framework and following a series 
of unfortunate events due to the Covid-19 outbreak, a new opportunity emerges where work 
can be done differently. This is the biggest global experiment on Industrial Relations 
that is analyzed as if from a laboratory, and Telework has come to somehow counteract 
the destruction of thousands of job positions amid a global financial meltdown.   
 
The Report “Working anytime, anywhere: The effects on the world of work” (ILO- 
Eurofound, 2017) synthesizes research on telework in Argentina, Brazil, India, Japan, the US, 
Belgium, Finland, France, Germany, Hungary, Italy, the Netherlands, Spain, Sweden and the 
UK. 
 
In addition, on lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG, research on what 
is “Teleworking, an approach from the perspective of occupational health” (Revista 
Medicina y Seguridad del Trabajo, de la Escuela Nacional de Medicina del Trabajo del Instituto 
de Salud Carlos III de España, 2014) summarizes studies carried out in Chile, Brazil, the US, 
Spain, Mexico and Japan. This Report offers the following conclusions: 
 

 Teleworking and Health: a new challenge for psychology (revista Papeles del 
Psicólogo, perteneciente al Consejo General de Colegios Oficiales de Psicólogos de 
Madrid, 2002). Working hours and organization of working time 

 
Teleworking presents something of a paradox among autonomy, job satisfaction, engagement 
and longer working hours, occupational stress during the Covid-19 Pandemic.  
 
Based on the research conducted, those who telework (work from home) usually work longer 
hours than those who go to their workplaces. They are more inclined to work in the evening 
(after the usual work schedule) and on weekends, much more than their colleagues who go to 
the office.   
 
According to a study carried out by the University of Bradford, United Kingdom (2002), 69% 
of teleworkers say that their working hours have increased whereas around 45% say 
that they work nine hours more per week and others explain that they work 15 hours 
more per week.  
 
In this context, the available evidence shows that working away from employers’ 
premises using Information and Communications Technology (ICTs) somehow 
supplements the usual work to a certain extent, whether at the request of employers or not. 
This supplement in working hours is not reflected in paid working time, at least in countries 
with available data.  
 
It seems that flexibility in terms of work space and working time via telework has in general 
positive effects on the performance of jobs that bear a relationship with ICTs. 
 



 

 

A survey conducted in the state of Georgia, USA, showed that after six months of telework 
pilot programs at 13 companies and non-for-profit organizations in Atlanta, employees 
reported significant benefits, including a boost in productivity, improved morale and 
cost saving.   
 
Almost 90% of telework participants revealed that their morale had improved and 80% of 
managers reported that team members’ morale had actually improved. On average teleworkers 
saved 107.3 minutes a day, which translated into extra work time (70%) and time spent with 
their families (47%). More than 85% of managers reported that productivity improved or 
stayed the same, and of those who responded they thought their productivity had increased on 
average by 20%.  
 
In this scenario, teleworking may be positive provided reinforcement training techniques are 
implemented, such as self-planning and self-motivation. It may have a positive impact on 
their environment, i.e. the more efficient the teleworker, the better their family interference 
management, and the greater their productivity at work (Tapasco and Giraldo, 2016). 
 
In our era the Coronavirus outbreak has imposed Telework, which technically speaking is not 
the same as Home Work. Today employees are forced to work from home in times of 
crisis, uncertainty, immersed in the Pandemic. Undoubtedly, the world’s recent history 
has taken a dramatic turn when the Coronavirus COVID-19 outbreak got widespread. 
 
Different countries around the world have introduced more radical labor and employment 
laws, including new schemes of Smart Working, such as Italy with the passage of Act No. 
81/2017.  
 
This new law expanded the protections of self-employed workers and introduced a new 
flexible working framework. “Smart working” is an agreement reached between an 
employer and employee, whereby the employee completes the work he or she is contracted to 
perform without the constraints of a fixed location or fixed working hours. 
 
The European countries that are currently making the most of these types of flexible working 
include Denmark, Sweden, the Netherlands, the United Kingdom, Luxembourg, and France. 
 
The use of flexible working arrangements would be of great importance in a country such as 
Italy, not only because “family” is an extremely important concept for the Italian people, 
unions are actively involved, and flexible work and smart working arrangements are 
intended to (i) innovate and increase efficiency, competitiveness and work rate and (ii) 
reduce costs (in terms of workstations, lighting, heating, canteens, cleaning, 
commuting, etc.), allowing companies to enter the market with their services at an ever lower 
and more competitive cost; it is also aimed at reconciling the individual needs of the workers 
with those of the companies. 
 
 
 
 
 



 

 

II. The main provisions of Act No. 81/2017 about Smart Working took effect on June 
14, 2017 
 
1. As for Smart Working, the new law provides mandatory requirements, such as a written 
agreement between employer and employee prior to the adoption of smart working.  
 
2. The agreement must have the following contents: (a) Employee Compensation: equal 
treatment as compared to other colleagues; (b) Work away from Company premises, (c) Hours 
of work: equal treatment as compared to other colleagues and application of working hour 
limits as provided by current law provisions and collective agreements. 
3. The agreement must define which days of the week are to be worked in a smart way, and 
can also state various periods of availability or the need for the worker to at least be 
contactable (while not guaranteeing actual performance) during normal opening hours of the 
company’s office.  
 
4. Overtime work should be always forbidden because it can be difficult to measure it and goes 
against the very notion of smart working, a by-word for flexibility. 
 
5. Technologies: the agreement must indicate the technologies to be used and “the worker’s 
right of disconnect” (that is the employees’ right to disconnect after working hours and 
the employer cannot oppose or object to it in any way).  
 
6. Any smart working program must in fact offer a proper work-life balance.  
 
7. Control and disciplinary powers: Smart working programs should establish how employers 
will exercise their control and disciplinary powers over work outside the office, and which 
smart workers’ conducts may give rise to the enforcement of disciplinary actions. 
 
8. The agreement can be on a fixed term or a permanent (non-fixed term) basis and can be 
terminated on justified grounds or with at least 30 days’ notice (90 days for disabled workers) 
in case of permanent agreements. Fixed-term agreements may be terminated before their 
natural expiry but only if based on justified grounds. 
 
9. It is important that the smart working agreement should also provide training (i) on the 
correct use of working time; (ii) on how work outside the office may impact personal life, and 
(iii) on safety at work and collaboration with employers. 
 
10. As to Incentives: It is crucial to establish a proper system of incentives to reward 
performance according to Performance Evaluation Systems. 
 
11. The involvement of Trade Unions is not required by the law. However, although it is not a 
strict requirement, the adoption of smart working is often preceded by agreements 
reached with Trade Unions. The involvement of Trade Unions, also through their 
workplace representatives (termed RSAs), can in fact be useful to provide smart workers with 
more detailed rules than the conditions set out in Italian law (which are really minimal), and 
establish objective methods and procedures for staff to choose the smart working option. 
Many big corporations that have set up a smart working program so far (Bayer, Siemens, 
Ferrovie dello Stato, Enel, TIM, Vodafone, Ferrero, Barilla, etc.) involved Trade Unions and 



 

 

reached union agreements to establish more detailed rules to implement smart working in the 
best possible way. 
 
12. Right to Privacy. It is fundamental to have an efficient system to monitor smart workers’ 
productivity. This monitoring activity involves privacy and remote control aspects. First of all, 
for the purpose of valid monitoring without breaching the Italian law on workers’ remote 
control (Section 4 of Italian Law 300/70, as recently amended), smart workers must be 
given a specific document indicating which technological devices will be available for 
the performance of their work, which controls the employer will be able to make on these 
devices and what will the consequences be for them in terms of disciplinary actions concerning 
inspections made by the employer. 
 
13. As to privacy protection issues (Italian Legislative Decree n. 196/2003), the Italian Data 
Protection Authority sets forth specific obligations and limitations on employers, including: (a) 
the obligation to provide workers with detailed information on how to make proper use 
of the Internet and emails, and the possible control to which they may be subject; a ban 
on the systematic reading and monitoring of emails and web pages visited by employees; (b) 
the adoption of specific measures aimed at preventing the risk of improper use, thus 
reducing subsequent monitoring (e.g. forbidden access to blacklisted sites, without 
registering attempted access); (c) with regard to email, in case of long and scheduled 
absences (e.g. holidays), the provision of automatic replies to clients indicating dates 
of absence and the name of a colleague for referral or, in the case of unscheduled 
absences (e.g. illness), the designation of a colleague with authorized access to the relevant 
email account. 
 
14. It goes without saying that, in the case of smart working, which involves the possibility of 
working anywhere, employees will be required to have a particularly diligent conduct, 
both in terms of custody of technological devices and data retention and confidentiality. 
 
Probably the intellectual curiosity to learn about telework in depth –encouraged by the 
Coronavirus outbreak- has led to important court decisions, such as TC 281/2005 in Spain, 
providing guidance in different countries. What lessons can be drawn from these experiences? 
 
We all know that in Argentina this form of work has not been regulated yet, and suddenly and 
imminently due to the Covid-19 outbreak it has become the new working method thanks to 
technological advances. Some time ago, the regulation of telework seemed unimaginable but 
now we need the advice of labor and employment law experts to adequately resolve 
disputes.     
 
 
III. Some legal labor considerations  
 
We wanted to share with you some proposals offered by scholars’ opinions, case law and 
agreements to discuss admissibility and find solutions that observe the law currently in force at 
the national and international levels. Telework should be defined in contrast with other related 
working methods, in line with the global phenomenon of atypical forms of work, within the 
limits of labor and employment law. We are facing new economic realities and it is essential to 
take a new, more advanced look from the very structural core of telework and analyze the 



 

 

most relevant aspects at issue, in particular working hours, salary, prevention of occupational 
hazards.      
 
- Undoubtedly, although there are several projects under discussion, there is no legal regulation 
for Telework, and so it is important to study the legal limits to telework and since there is not 
a legal definition, it is crucial to identify its distinguishing features, namely: it is done 
remotely, using new ICTs and causing specific impact on the organization of work.    
 
- Actually, it is important to follow the signs for telework to ensure compliance with labor 
laws, and face the huge challenge of implementing telework as a benefit, which could be done 
remotely on a targeted or full-scale basis.  
 
- The use of new ICTs gains particular but not absolute significance in telework, which 
may come down to the times when employees connect with their company, always 
considering the prevailing confusion that may arise in those cases where its use is minimum as 
compared to the other similar working method “home work” under ILO C177.    
 
- Telework is organized differently, as compared to the usual form in which work is done at 
the company, subject to legal regulations. The telematics connection with the company is 
unidirectional, interactive, remote, i.e. from employees’ home, remote office or 
transnational office, which are quite similar concepts but with different legal schemes, op cit. 
pages 59 - 62, (telework from home, telework and mobile hubs) MELLA MENDEZ, 
Lourdes “Sobre una nueva manera de trabajar: el teletrabajo”, op cit. pages 42 - 47 (shared 
workplace centers, satellite locations, distributed teams, mobile telework, remote 
companies, offshore telecommuting, home-based telework); THIBAULT ARANDA, 
Javier, “El teletrabajo. Análisis jurídico- laboral”, op cit. pages 32 - 39 (home-based telework, 
telecenters, mobile telework, according to the type of connection); 
     
- The bill of the Royal Decree-Law about telework agreed between the Spanish Central 
Government and unions, and experimental projects in Autonomous Communities such as 
Catalonia, Balearic Islands or Castile and Leon, and other municipalities, refer to scholars’ 
attempts to find new signs of employment that may complete or shed light on the 
traditional elements of subordination, work on behalf of others and control, and 
analyze the concept of “technological or virtual dependency”. However, these attempts 
have had the opposite effect, leading Courts to be more inclined to TRADE 
classification (economically dependent self-employed worker), a status that is not 
found in Argentina.    
 
- It is interesting to study the basic elements of an employment relationship, working hours 
and salary, applied to remote work. For instance, any technical interruption because the 
company server is not working leads to the question of who is responsible for this failure, in 
the classical discussion about working time and availability, unless otherwise expressly agreed 
with the businessperson.   
 
-There is the issue of adequate working time and proper rest breaks. The limitations to 
telework and the constant availability for work are found in employees’ right to disconnect 
during periods of rest.   
 



 

 

- There is a wide array of features that characterize telework and other situations related to the 
workplace, the type and degree of connection, control over work, greater freedom for self-
organization and any other aspects that can be problematic when determining the nature of the 
contractual relationship if we follow traditional signs that can be ambiguous or even 
conflicting, and completely absent from telework. For instance, for telework it is irrelevant to 
establish a strict working schedule because employers can control employees’ work through 
their Internet connection. According to Spanish scholars’ opinions, the difference between 
telework and homework legal systems poses one of the biggest risks for employees’ protection 
because those who are deprived from fundamental guarantees run the risk of being subject to 
abuse or discrimination as compared to in-house employees (there are four main aspects for 
employee protection, namely: form of contract, salary, control over work, and the right to 
unionization).  
 
- Teleworkers’ compensation also raises questions concerning the amount that should be paid 
for a job done from a non-traditional place and through a non-traditional method, and any 
supplemental payments for the use of employees’ own place and even their own telematics 
tools and equipment.  
 
- Employees should play a more active role in the prevention of occupational hazards because 
employers cannot exercise full control and surveillance, although they use technology and rely 
on preventative measures adapted to the particular features of remote work. Take for instance 
employees’ breach when they hinder or endanger their own occupational health. 
 
- There are occupational hazards for remote workers, even if they use computers extensively 
like any other regular employee, and they may suffer the so-called psychosocial risks 
associated with stress or depression due to a long period of confinement.   
 
- However, there are some distinguishing elements for teleworkers, namely: personal isolation 
and a blurring of their work-life balance.  
 
- It is important to identify the most relevant and fundamental rights and duties for telework to 
ensure compliance with labor laws. Employers’ control over telework is somehow weakened 
due to the place of work and the use of telematics.  
 
- Remote work allows employers to poke their nose into employees’ personal life easily 
thanks to the possibility of taking a look at their lifestyle or even privacy through 
computers or other devices. 
 
- Taking a look from the outside may also lead to take a look from the inside by capturing 
messages stored at the computer. Which are the existing or future regulations about the 
fundamental rights to privacy, dignity, secrecy of correspondence, freedom of 
movement, which are being somehow threatened now, requesting Courts’ involvement 
in some cases, although such regulation could not be fully applicable in such exotic 
environments affecting for instance free enterprise at employees’ place.  
 
- It is interesting to analyze the role that unions will play because if companies want to set up a 
new organization or control system for telework or a form of automation, unions may look 
into the future based on the concept of the evolution of work or rather defend old and long-



 

 

lasting structures where leaders need to raise new awareness, understand and encourage 
constructive conversations with unions, a brave and deep dialogue, to design collective 
agreements to build a rich mosaic through suggestions and contrasting opinions thinking of 
the future of work.    
 
- The so-called virtues of telework, reconciling a work-life balance, may actually become a risk 
or challenge to protect employees’ health, privacy and autonomy, and even care for their own 
families for the sake of productive needs.   
 
Please feel free to contact us for further information. 
 
 
Best regards,  
 
 
Natalia de Diego  
  


