
 

 

 
 

LaborNet No. 1026 

Reinstatement due to Sick Leave for COVID-19. A Court ruling orders the Employer to 
follow up on suspected cases 

 
Dear All, 
  
Given the publicly known situation related to the COVID-19 Pandemic, Courts should analyze 
any claims filed with equity and prudence.  
 
In the case under analysis here the Court ordered the reinstatement of an Employee who has 
been terminated during the probationary period because the Court found that the Employee 
was on sick leave with suspected COVID-19 infection.   
 
The other interesting element is that the Court ordered the Company to follow up on any 
COVID-19 suspected cases under the terms of Resolution 202/20 by the Department of 
Labor.  
  
This is the case of an employee who has been discriminated against based on his medical 
condition, according to Section 1 of Act No. 23592, subsections 19 of Article 16, Subsection 
22 of Article 37 and Subsection 23 of Articles 75 of the National Constitution, and Article 1 of 
ILO C111, whereby any act of discrimination shall be null and void, restoring the status quo 
ante.   
 
Brief summary of the events: 
 

 (a) The Employee started working on January 21, 2020 and submitted a physician’s 
certificate indicating that as from April 1, 2020 he would be at home on sick leave. 

 (b) The transportation company served him a notice of termination because he did not 
meet the necessary requirements to do the job for which he had been hired (during 
probationary period). 

 (c) The Court analyzed whether the Employee’s termination was admissible based on 
the ban on employment termination under Emergency Executive Order No. 329/20. 



 

 

 (d) The Employee was given notice of termination while he was on sick leave with 
possible symptoms of COVID-19, and according to the Plaintiff, this was known to 
the Employer, who is engaged in essential services.     

 
 (e) Based on the relevant emergency legislation it is clearly inferred that employment 

termination is forbidden for employers, and interim relief is granted ordering 
employee’s reinstatement. 
 

The Labor Court in Morón has found that: 
 

1. The Employee was on an extraordinary sick leave in accordance with emergency 
legislation – with suspected COVID-19 infection- and it is essential to determine 
whether his employment termination breached the terms of Emergency Executive 
Order No. 329/20. 

2. Emergency Executive Order No. 329/20, effective March 31, 2020 (date of publication 
in the Official Gazette) banned employment termination without fair cause in the 
context of the public social and health emergency declared under Act No. 27541 (as 
extended by Executive Order 260/20, and amended by Executive Order 297/20). 

3. In order to understand this ban it is important to set the measure in the context of the 
public health emergency declared by Emergency Executive Order No. 297/20 (Official 
Gazette of March 20, 2020), to protect the collective right to public health and the 
fundamental rights to life and bodily integrity. 

4. The ban on employment termination without fair cause under Emergency Executive 
Order No. 329/20 should be analyzed within the framework of the public health 
emergency declaration, whose aim was to compensate employees and protect them 
from the devastating economic effects that their activity may have as a result of the 
mandatory social quarantine imposed.  

5. In my opinion, the lawmaker’s goal here is to protect employees from eventual 
unemployment as a result of the immediate effects arising out of the preventative 
mandatory quarantine under Emergency Executive Order No. 297/20, while at the 
same time a number of measures have been passed to help companies face the impact 
of the emergency. 

6. Any other reason that is not related to the economic and financial situation undergone 
by businesses as a result of the quarantine is not included under the umbrella of the 
ban contained in Executive Order No. 329/90. 

7. The Court has ruled that Emergency Executive Order No. 329/20 is aimed at 
protecting the continuity of employment for indefinite time, where employees usually 
enjoy relative job stability; otherwise, this ban would not make any sense. (The right to 
job stability during the emergency may only be ensured to those who already enjoy 
relative job stability). Otherwise, the lawmaker who declares the emergency would be 
imposing a job stability that has not been agreed by the parties, thus violating the initial 
meeting of the minds.   

8. Consequently, this ban should not apply to the universe of employment relationships 
subject to probationary period provided the contract is duly registered (subsection 3 of 
Section 92bis of the Employment Contract Act) under the terms of Section 7 of Act 
No. 24013. Whether the reason of termination is claimed or not, there is the 
presumption that termination is related to a lack of professional qualification for the 



 

 

job or noncompliance with the code of conduct, etc. considering that the probationary 
period was created as the contractual parties’ right to change their minds about the 
hiring, and the initial consensus is that the contract is made tentatively.   

9. In light of this conceptual framework, I believe that the direct termination decided by 
the Defendant while the Plaintiff was on the probationary period is not subject to the 
provisions of Emergency Executive Order No. 329/20.  

 
In my opinion, the ban under Emergency Executive Order No. 329/20 does not apply in this 
case; however, even if both parties are subject to this tentative contract, the Employer cannot 
by any means breach employees’ fundamental rights during the probationary period enshrined 
in constitutional rules and international treaties.  
 
In this case Portaro explained in the complaint that he had been terminated while he was being 
tested for COVID-19, suspected case.  
 
I think that here the scope of different principles and fundamental liberties are at stake: on the 
one hand, there is the freedom to hire under Article 14 of the National Constitution; and on 
the other, there is the employee’s rights if terminated on grounds of “medical condition”. 
  
The Coronavirus COVID-19 is a current and imminent risk to health as common good. As 
Germán Bidart Campos has said in a note to a ruling by Supreme Court of Justice of Argentina 
on March 13, 2001 about health as common good (“La dimensión de la salud como bien colectivo y los 
servicios de salud”, Revista La Ley, 2001-F, 906); when health as common good is threatened or 
damaged, the individual health of the social group is compromised, too (see quotation by Dr. 
Eduardo Luis Tinant, “Bioética jurídica, dignidad de la persona y derechos humanos”, 2a. ed., Dunken., 
Buenos Aires, 2010, Chapter 9).   
 
Within the framework of the public health emergency declared by the National State to protect 
health as common good, employers and businesspeople who are engaged in essential services 
(passenger transportation) are required to follow up on “suspected cases” under the terms of 
Resolution No. 202/20 by the Department of Labor.  
 
The term “human right to health” means that patients with suspected Coronavirus COVID-19 
infection (medical condition) should be guaranteed access to public health, on an equal footing 
with any other employees with or without relative job stability under an employment 
agreement for indefinite time, who enjoy State protection through the actions imposed by 
employers (Section 5 of Resolution 202/20 by the Department of Labor) and Workers’ 
Compensation Insurance coverage based on the emergency legislation passed (Section 7 of 
Emergency Executive Order No. 297/20, Emergency Executive Order 367/20 and Resolution 
29/20 by the Workers’ Compensation Supervising Authority). 
 
In my opinion, when it comes to access to public health during the Pandemic employees 
should not be discriminated against because of the type of job stability they have; the lawmaker 
passed emergency legislation to give priority to the right to health and ultimately to life over 
the right to hire by issuing Emergency Executive Order No. 297/20 intended to safeguard the 
right to public health.   
 



 

 

 In the case under analysis the employment termination was not allowed on grounds of 
discrimination based on employee’s medical condition under the terms of Section 1 of 
Act No. 23592, Subsection 19 of Sections 16, Subsection 22 of Section 37 and 
Subsection 23 of Section 75 of the National Constitution and Article 1 of ILO C111, 
justifying the nullification of a forbidden act to restore the status quo ante.  
 

Then the Court rendered the employment termination NULL AND VOID, restoring status 
quo ante of April 1, 2020 –the date of notice of termination while the Plaintiff was on 
probationary period- and REINSTATE EMPLOYEE TO HIS REGULAR JOB AND 
PLACE HIM ON AN EXTRAORDINARY PAID SICK LEAVE, according to Resolution 
202/20 by the Department of Labor, containing the stay-at-home mandate until the Employer 
follows up on this suspected case as recommended by the health authorities. 
 
It is my understanding that once the employee is given the all-clear from the health care 
provider on the FEDERAL REGISTRY OF HEALTH CARE CENTERS (REFES), the 
remaining probationary period will be resumed as from the date of termination so that the 
Defendant’s constitutional right to hire freely is observed in accordance with Article 14 of the 
National Constitution. 
 
The nullification of the employment termination and Employee’s reinstatement should be 
coupled with penalties for each day of delay in case of noncompliance in accordance with 
Section 804 of the Civil and Commercial Code, in an amount of TWO THOUSAND 
ARGENTINE PESOS (ARS 2,000) per day, which has been calculated based on the 
Employee’s monthly salary accrued in February 2020. 
  
 
Please do not hesitate to contact us for further information. 
 
Best regards,  
 
Natalia de Diego 


