
 

 

 
 

LaborNet No. 1076 

Vacation in times of Covid-19: Can we change when to enjoy time off? 

 
Dear All,  
 
Today amid the Pandemic people are losing their jobs at many sectors and the uncertainty 
about what will happen in the next few months is raising serious doubts about companies’ 
response capacity when faced with the possibility of changing time-off schedules with the 
aim of adapting to these absolutely uncertain present and future circumstances.  
 
ILO defines paid annual leave as the pre-established number of consecutive days, excluding 
holidays and interruptions of attendance at work due to sickness, to which employees are 
entitled every year provided they meet certain conditions of services to take paid time off.   
 
ILO C52 (1936), ratified by Argentina under Act No. 13560, expressly states that every 
person to whom this Convention applies shall be entitled after one year of continuous 
service to an annual holiday with pay of at least six working days. 
 
The purpose of annual leave is that employees could detach from work, which is essential 
for their mental and physical health. In other words, employees enjoy vacation for their 
health and wellbeing, and annual leave differs from daily or weekly rest periods that 
provide short breaks.  
 
Likewise, scholars’ opinions state that the annual leave means that employees can take a 
significantly long break from their work, re-energize, change their routine, and recover 
from the daily demands of the workplace.  
 
It is then inferred that the nature of the annual leave lies in the idea that employees need to 
recover from the mental and physical strain of work, in their need for integral wellbeing. 
 
The Supreme Court of Justice of the Province of Buenos Aires has ruled that “annual leave 
allows employees to recover from the mental and physical demands of their jobs during the 
whole year worked, as explained in national and international legislative precedents”. 
 
The International Labor Organization deals with the benefit of annual leave in its 
Recommendation 47/1936, and again in Article 2 of Convention 52 of 1936 –effective 
1939- stating that any agreement to relinquish the right to an annual holiday with pay, or to 



 

 

forgo such a holiday, shall be void (Article 4) and that only a person dismissed shall receive 
remuneration in respect of every day of holiday due to him (Article 7), and later on 
Convention 132 of 1970, revising C52, states that agreements to relinquish the right to the 
minimum annual holiday with pay or to forgo such a holiday, for compensation or 
otherwise, shall be null and void or be prohibited (Article 12). Supreme Court of Justice of 
the Province of Buenos Aires LP L 89614 S February 20, 2008 “Martinez, Benito Rodolfo 
v Cooperativa Eléctrica Azul Ltda on Severance Pay”. 
 
Having said that, it is advisable to analyze whether the mandatory social preventative 
quarantine is a period where relaxation and integral recovery may occur:   
 
(a) The impact of quarantine has been studied in different groups of people, such as 
astronauts, those serving time in prison, immunocompromised children, researchers in 
Antarctica and older adults.  
 
(b) First of all, it is worth mentioning that quarantine not only dulls our brain causing 
boredom but also makes people’s minds sluggish and lethargic when they do not receive 
positive stimuli in their small worlds, leading to depression and anxiety. 
 
(c) These are the symptoms that people may experience during the mandatory social 
preventative quarantine (“Efectos psicológicos del aislamiento por cuarentena por COVID 19” by 
Comisión de Política y Vinculación Institucional de la Asociación Argentina de Ciencias del 
Comportamiento). 
 
(d) For human beings, mandatory quarantine means a loss of usual routine, reduced leisure 
activities or any kind of social contact having direct impact on individual liberties and free 
will.  
 
(e) Naturally enough, people are concerned about getting basic food and personal supplies, 
not having enough free time away from work or meeting caregiving responsibilities. Some 
people may have sleeping problems or difficulties in concentrating on daily tasks. 
Depression and boredom: Being away from work and other significant activities change 
their daily routine and may cause sadness or irritability.    
 
(f) Long periods of time at home may cause boredom and loneliness. The loss of autonomy 
and personal freedom associated with isolation and quarantine is often frustrating. People 
may feel anger or resentment towards those who give the order of quarantine or isolation, 
or if they think that they have been exposed to the virus due to other people’s negligence.  
 
(g) The Latin American Federation of Sleep Societies and the Latin American Association 
of Sleep Psychology [FEDERACIÓN LATINOAMERICANA DE SOCIEDADES DE 
SUEÑO ASOCIACIÓN LATINOAMERICANA DE PSICOLOGÍA DEL SUEÑO] 
have issued a document transcribing, contextualizing and reaching an understanding on 
APA and WHO recommendations for Latin America to deal with the psychological impact 
of COVID-19 Pandemic: “If you are sick or have been exposed to someone infected with 
Covid-19, you may feel stigmatized by those who fear getting infected if they interact with 
you. You may feel like this because of your concerns and limited coping strategies, negative 
thinking and the constant rumination over COVID-19 consequences and you cannot sleep 
or you feel sleepy during the day. You may also feel like this because of the isolation; you 
may also tend to sleep more or with a different pattern in the sleep/wake cycle as a result 
of naps and unusual sleeping habits.”  



 

 

 
(h) Finally, it is crucial to consider the Employee’s age (over 60). He belongs to the so-
called “high risk group” mentioned in the subsequent emergency executive orders, and as 
such he must observe the stay-at-home order and collect full wages, in accordance with 
subsection a) of Section 1 of Resolution 207/2020 by the Department of Labor dated 
March 16, 2020. Therefore, the Employee has no other choice but to comply with the stay-
at-home mandate.   
 
(i) Under such circumstances the Defendant compels the Employee to take time-off, which 
also shows that the Defendant is not precisely acting in “good faith”, as claimed in the 
answer to the complaint.   
 
(j) Therefore, it is inferred that there is no possible analogy between the mandatory social 
preventative quarantine with a stay-at-home order, and time off.  
 
Any suspension entails the idea of time constraints. 
 
Consequently, once the condition giving rise to the suspension ceases to exist, the 
relationship should be resumed as before with the respective effects. 
 
There are different cases for suspension but the common denominator is that basic 
services stop (Alonso García, Curso de Derecho del Trabajo, 6a Ed. Ariel, pages 518-519). 
 
That is why the Court did not find any reasons to believe that the Employee could enjoy 
his vacation time, doing the things he likes to de-stress and improve his mental and 
physical health to come back to work refreshed.  
 
It is advisable to analyze the provisions of Title X of the Employment Contract Act; 
Chapters I – V contain a specific list of the reasons that may lead to the suspension of 
certain effects of the employment agreement.  
 
The law deals with the suspension of certain effects of the employment agreement, in 
particular the consequences of such suspension. In other words, it deals with the main 
duties arising out of the employment relationship as a contract where work is done in 
exchange for salary.  
 
As a result of the Covid-19 Pandemic and its impact on company business, many 
organizations have developed temporary procedures to suspend contracts or reduce 
working hours. When opting for one alternative or another, one of the main questions is 
what happens with the annual leave. Are workers still entitled to 28-day vacation period per 
year (or such periods contained in the applicable collective bargaining agreement)? Or are 
vacation days somehow reduced? 
 
In addition to the factors that mainly affect companies, it is important to take workers’ 
requests into consideration because many of them openly express their will to hoard days 
off for after travel restrictions are lifted.  
 
A recent Court decision orders the Defendant to re-enter the amounts paid as vacation 
during quarantine on the item line “Accrued Wages” 
 



 

 

The Employer granted annual leave to an Employee during extended lockdown under 
Emergency Executive Order No. 297/20.  
 
The final ruling dated June 22, 2020 challenged the granting of annual leave during 
quarantine.  
 
The Company emphasized that it acted in good faith with the sole aim of giving the 
employee time off to disengage and recover.  
 
Specifically speaking, the Court has focused on the legal admissibility of the Employer’s 
decision to grant the Employee pending vacation time from 2019 during extended 
lockdown under Emergency Executive Order No. 297/20.  
 
The Court ruled that the Company should re-enter the amounts paid for annual leave 2019 
on the item line “Accrued Wages”. 
 
In addition, the Defendant Rigolleau S.A. is ordered to let the Employee take pending 
vacation time from 2019 as from the following business day after the end of the Mandatory 
Social Preventative Quarantine imposed by the Executive.  
 
It is then inferred that there is no possible analogy between “mandatory social preventative 
quarantine with a stay-at-home mandate” and “time-off”.   
 
Any suspension entails a time frame.   
Consequently, when the conditions for suspension cease to exist, the relationship is 
resumed as before with the respective effects.   
 
In other words, the Defendant Rigolleau S.A. should grant the Employee pending vacation 
time from 2019 as from the following business day after the end of the Mandatory Social 
Preventative Quarantine imposed by the Executive, provided the stay-at-home order is 
lifted for the Plaintiff’s age group.   
 
This is a new challenge for HR Executives when thinking about the return to normal. Both 
employers and employees should rethink vacation time as a way to “relax and restore their 
mental and physical health or withstand the impact of isolation”. Employers need to 
consider whether they will grant employees pending vacation as from the following 
business day after the end of the mandatory social preventative quarantine imposed by the 
Executive or extend any stress-related leave of absence. 
 
Through a well-grounded Resolution the enforcement authority (Department of Labor) 
may authorize vacation periods beyond the statutory schedules depending on the 
characteristics of the business, or approve collective bargaining agreements or company-
wide agreements specifying different vacation periods than those contained in Section 154 
of the Employment Contract Act. In times of crisis companies may start by granting 
unused vacations or authorize staff to bring them forward; the only requirement will be to 
negotiate (agree) with the union with legal status, and the agreement reached must be 
approved by the Department of Labor in the jurisdiction where the company operates.    
 
Please do not hesitate to contact us for further information. 
 
Best regards,  



 

 

 
Natalia de Diego 


