
 

 

 
 

       LaborNet No. 1110 

       The Court grants special protection against employment termination due to marriage for  
       men on an equal footing with women 

 

 
On September 24, 2020 the Supreme Court of Justice of Argentina has issued its ruling on 
the extraordinary appeal filed by an employee against Minera Santa Cruz, as follows:  
 
Whereas: 
 
1) Panel VI of the National Labor Court of Appeals confirmed the Lower Court judgment 
and rejected the claim for special severance pay for marriage (Section 182 of the 
Employment Contract Act), which had been filed by an employee after termination 
without cause by the Defendant.  
 
Termination occurred within six months after marriage; i.e. within the period in which, 
according to Section 181 of the Employment Contract Act, it is reasonable to assume that 
termination without cause was due to marriage. 
 
The Plaintiff filed an appeal against this decision, and the Supreme Court resolved. 
 
2) The Lower Court had rejected the Plaintiff's claim because, although the evidence 
showed that the Employer knew about the Plaintiff's marriage on March 18, 2010, the 
Plaintiff could not prove that this was the reason for termination; witnesses stated that they 
did not know the reason for his work separation on June 25, 2010 and there was no 
indication of discriminatory practice (Section1 of Act 23592), or discriminatory termination 
that may call for the application of relevant precedents (Pellicori and Sisnero, Judgments: 
334: 1387 and 337: 611 respectively). 
 
Remember that according to the En Banc Decision No. 272 by the National Labor Court 
of Appeals in the Drewes matter, according to the Directive No. 23/2013 by the Supreme 
Court, if there is evidence that the Plaintiff's termination is due to marriage, then 
compensation under Section 182 of the Employment Contract Act is fully admissible. And 
based on another precedent, although according to this criterion the protection against 
termination due to marriage applies to the Plaintiff, because otherwise the principle of 
nondiscrimination would be compromised, it is also true that in cases like this, it is 
necessary to prove that marriage is the reason for termination, unlike in the case of a 



 

 

female employee where there is the presumption iuris tantum under Section 181 of the 
Employment Contract Act. According to the Plaintiff this aspect is not contrary to the 
constitutional rights claimed, what’s more it is supported by the provisions of the National 
Constitution and international treaties that extend women’s special protection so that 
“there is no arbitrary distinction on grounds of sex”. On the contrary, this is a sociocultural 
reality that is difficult to ignore, and the law intends to reverse and counteract any practices 
that aggravate or perpetuate the subordinate position of especially disadvantaged groups, 
such as women, in particular in the world of work. 
 
3) In the extraordinary appeal the Plaintiff explained that the Lower Court decision 
violated, among others, the guarantees of equality and non-discrimination, family 
protection, which are enshrined in the Constitution and different human rights 
international treaties. 
 
4) Furthermore Section 180 at the beginning of the chapter emphasizes the nullity of legal 
acts and corporate internal regulations if employees are terminated due to marriage, a 
provision that includes both male and female employees. 
 
Applicable law: 
 
5) The applicable legal provisions include Chapter III of the Employment Contract Act 
―About the ban on termination due to marriage, inadequately contained in Title VII about 
Women’s Work. The first Section of the Chapter states as follows: Nullity. Any internal 
regulations, acts and/or contracts of any nature between the parties establishing 
termination due to marriage will be null and void (Section 180). The second Section 
establishes: Presumption [Any termination is presumed to be due to marriage if the 
Employer fails to explain the reason for termination or the reason claimed is not duly 
proved, and termination occurs within three (3) months before or six (6) months after 
marriage, and notice has been duly given to the Employer; notice cannot be made before or 
after such terms (Section 181). Finally, the third Section provides for special compensation. 
In case of breach, the Employer will pay compensation equal to one year’s employee pay, 
which will be added to the compensation under Section 245 (Section 182). 
 
6) The Court hearing the case, based on en banc precedents, sustained that both male and 
female employees have the right to compensation under Section 182 of the Employment 
Contract Act transcribed above - in case of termination due to marriage- but found that the 
presumption under Section 181 also transcribed above only applies to female workers so in 
order to get increased severance pay male employees should prove that their termination is 
due to the fact that they get married. 
 
This last conclusion reasonably derives from the abovementioned two legal provisions but 
it was clearly stated that the law does not limit protection to female employees only. The 
literal wording of Sections 180, 181 and 182 of the Employment Contract Act (which is the 
first rule of legal interpretation; Judgments: 340: 644 and matter ―A., MG, Judgments: 340: 
1149, among many others) does not contain any element that may exclude male employees.  
 
The Employment Contract Act also forbids any type of employee discrimination, e.g. on 
grounds of sex (Section 17) among other reasons, and unequal treatment means employees 
are discriminated against based on such reason, among others (Section 81). Based on such 
clear guidance, the only possible interpretation is that these provisions are applicable to 



 

 

male and female employees alike, even though this conclusion arises out of the provisions 
contained in Title VII about Women’s Work. 
 
In this respect, it is extremely relevant to note that each of the Sections that make up the 
other chapters of Title VII of the law expressly clarifies that they are intended for female 
employees, something that is not stated in Chapter III, which on the contrary makes it clear 
that the provisions are intended for all company personnel. 
 
7) It is worth mentioning that, in its original wording, the Employment Contract Act –
enacted in 1974 - regulated special protection for marriage virtually in the same terms of 
the text currently in force (Sections 196-198, under the same title and chapter than the 
current Sections 180-182). A supplemental provision, Section 299, determined that this 
scheme could exceptionally be extended to the termination of male employees on a case-
by-case basis, assessed with restrictive criteria. 
 
The parliamentary debate that preceded the enactment of the law indicates that in the 
respective bill the Section at the beginning of the chapter referred to female employees but 
the Labor and Welfare Commission whose opinion was also approved by the General 
Legislation Commission deleted the word “female” because they understood that this 
provision should protect both women and men, more similar to the original text of Act 
No. 12383, enacted in 1938, where the distinction on grounds of sex contained in the bill 
proposed by the Executive (report by member of the Labor and Social Welfare 
Commission, Senator Pennisi; Senate journal May 31, 1974; page 494). 
 
As to the supplemental provision of Section 299, paragraph II about the particular 
considerations of the bill, it was stated that this was an exceptional situation affecting male 
employees, whose termination occurred due to marriage, in which case Section 198 applies 
restrictively. In such a case, the requirements for protection under other provisions are not 
duly met and the benefit of Section 197 is not justified (presumption: if the exceptional 
case is duly proven, employee should collect compensation under Section 198 (Senate 
journal, page 464). 
 
The truth is that the text of the Employment Contract Act does no longer contain a rule 
that expressly limits protection against employment termination due to marriage to female 
employees only. 
 
8) In addition, the Lower Court decision entails a regressive interpretation contrary to the 
stance of this Court: the law cannot be interpreted without taking into consideration new 
conditions and the needs of the community, because after all the law, par excellence, has a 
vision of the future, [and] is intended to regulate events after its enactment (Judgments: 
333: 2306, Recitals #9). 
 
As a matter of fact, in order to support its stance, the Court of Appeals highlighted the 
existence of powerful reasons to justify a special legal protection for female employees to 
combat the discrimination they so commonly suffer, especially in the workplace. Therefore 
based on the motivations that had led the lawmaker to include such protection in 1974, 
particularly aimed at women, this Court made reference to such terms in the previous 
recital.  
 
However, by focusing on that aspect only, the Court failed to examine the relevance of the 
provisions at stake in the current context where the sociocultural model that used to place 



 

 

solely on women the responsibility of raising children and running the house is undergoing 
a process of change.  
 
In fact, the family paradigm has undergone profound changes in recent years, heading 
towards a new model where both parents, even same-sex couples, equally share household 
and family responsibilities. 
 
9) It is crucial to note that the protection against termination due to marriage stems from 
the belief that once family responsibilities arise as a result of marriage, employers fear that 
employees will not meet their working duties and their productivity will be affected, and so 
they are inclined to terminate them. Sections 180-182 of the Employment Contract Act 
creates a protection system whereby the lawmaker tried to discourage this type of clearly 
discriminatory termination that affects those who decide to get married and start a family.  
 
In this context, the presumption under Section 181 is fundamental to this protection 
system because it helps overcome the difficulties that normally arise when proving the 
really discriminatory reason for termination. 
 
Now in this new sociocultural paradigm, parents share family responsibilities equally, and 
so it cannot be interpreted that Employers who are inclined to terminate those who get 
married will only terminate female employees and that special protection under Sections 
180, 181 and 182 of the Employment Contract Act applies to women only. 
 
10) The Court of Appeals’ decision fails to follow the constitutional and international 
principles and directives, which although they are intended to provide special protection to 
women, they are also intended to protect marriage and family life (Article 14 bis of the 
National Constitution and Articles 11.2 and 17 of the American Convention on Human 
Rights, Article 23 of the International Covenant on Civil and Political Rights, Articles 3 and 
16 of the Convention on the Elimination of All Forms of Discrimination against Women 
and Article 10 of the International Covenant on Economic, Social and Cultural Rights). 
 
Among other relevant aspects that help clarify the points discussed here, the 
aforementioned international treaties -which enjoy constitutional status according to Article 
75 subsection 22, of the National Constitution- emphasize that the family is the natural and 
fundamental group unit of society and is entitled to protection by society and the State 
(Article 17.1 of the American Convention on Human Rights, Article 23 of the International 
Covenant on Civil and Political Rights and Article 10.1 of the International Covenant on 
Economic, Social and Cultural Rights).  
 
In addition, these treaties recognize the right of men and women of marriageable age to 
marry (Article 17.2 of the American Convention on Human Rights, Article 23 of the 
International Covenant on Civil and Political Rights) and establish the obligation of the 
States to take appropriate steps to ensure the equality of rights and the adequate balancing 
of responsibilities of the spouses as to marriage, during marriage, and in the event of its 
dissolution. (Article 17.4 of the American Convention on Human Rights, Article 23 of the 
International Covenant on Civil and Political Rights).  
 
The elimination of all forms of discrimination against women and, particularly in all matters 
related to marriage and family relations is one of the primary objectives of the Convention 
on the Elimination of all Forms of Discrimination against Women (Articles 2 and 16.1). To 
this end, the international treaty urges States to adopt all appropriate measures that ensure 



 

 

on a basis of equality of men and women the same right to enter into marriage, the same 
rights and responsibilities during marriage and at its dissolution, and the same rights and 
responsibilities as parents, irrespective of their marital status, in matters relating to their 
children; in all cases the interests of the children shall be paramount (Article 16.1.a, c and 
d). 
 
11) Along this line it is relevant to make reference to ILO Convention 156, ―on workers 
with family responsibilities (ratified by Argentina under Act No 23451; Official Gazette of 
April 14, 1987), whereby each Member shall make it an aim of national policy to enable 
persons with family responsibilities who are engaged or wish to engage in employment to 
exercise their right to do so without being subject to discrimination and, to the extent 
possible, without conflict between their employment and family responsibilities.  
 
With a view to creating effective equality of opportunity and treatment for men and 
women workers, all measures compatible with national conditions and possibilities shall be 
taken (Article 3). The Convention also expressly determines that family responsibilities 
shall not, as such, constitute a valid reason for termination of employment (Article 8). 
 
In sum, these international treaties undeniably establish equality of rights for men and 
women in relation to marriage and family responsibilities. In addition, they impose on the 
national States the obligation to adopt adequate measures to eliminate the long-lasting 
cultural heritage whereby mainly women are responsible for household tasks and child-
rearing. It is made clear that to do so, the State must facilitate, encourage and support the 
participation of men in these tasks. An essential facilitating measure is to provide 
protection against discrimination due to marriage and encourage men to share household 
responsibilities on an equal footing with women. 
 
12) Following these principles arising out of international law, the current provisions of our 
domestic civil law prohibit a differentiated treatment for men who get married, as 
compared to women. In fact, Section 402 of the Civil and Commercial Code of Argentina 
expressly states that no rule can be interpreted or applied to limit, restrict, exclude or 
eliminate equal rights and obligations for those who get married, including same-sex 
couples, and the subsequent effects. 
 
Consequently, in view of the need to have homogeneous interpretative criteria that ensure 
the harmonious coexistence of the existing provisions in the different branches of the 
national system, the only possible interpretation for Section 181 of the Employment 
Contract Act is to provide special protection against termination due to marriage for men 
on an equal footing with women. 
 
The claim is sustained, the extraordinary appeal is found to be admissible and the Lower 
Court decision is rejected, and consequently this Court awards special protection against 
termination due to marriage for men on an equal footing with women.  
 
Please do not hesitate to contact us for further information. 
 
Best regards,  
 
Natalia G. de Diego    Julián Rodrigo de Diego 
 


