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With this publication we would like to bring you the latest 
more relevant news of the world of labor and employment 
law; a professional perspective on current issues and useful 

information of common interest. We open up a new channel of 
communication to remain closer together. 



We would like to address and develop the issue of 
how to calculate the eventual severance pay of an 
expat, and the impact/treatment of benefits he was 
collecting in the country where his employment 
agreement was performed. 
The National Labor Court of Appeals, Panel II, 
found that “severance pay is calculated by taking a 
hypothetical salary after updating employee’s old 
compensation earned in Argentina with the raises 
granted to similar positions he once held”.

The Lower Court decided

to include employee compensation 
for his international assignment 
in the basis for calculating his 
severance pay. 
The events that occurred after expatriation under 
analysis here are the services rendered by the 
executive abroad as part of one and only employment 
agreement as a company employee [this means that 
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How to calculate 
their eventual
severance pay

Expats 



severance pay for employment termination without 
cause will be calculated based on his compensation in 
the last year worked, in this particular case, in Brazil].
Company staff keeps their status of “employees” in 
their home country, and is included on the payroll 
in the host country in order to fully comply with the 
local law. The company in the host country cannot 
have employees who are not properly registered as 
provided by law, but this does not mean that under 
the underlying contract the employee assigned 
abroad should no longer be an employee of the local 
subsidiary. 

This is why the executive is still collecting his capped 
salary subject to employers’ and employees’ social 
security contributions and the HR Manager described 
the corporate policy on expatriation, expressly agreed 
under the expatriation contract. 

Expats’ Benefits – Legal System

Living cost allowances:

• In the Court decision under analysis, the expat who 
has been on a long assignment for three years sought 
to include the so-called living cost allowance into the 
basis for calculating his severance pay, whose salary 
nature was rejected as explained in the Recitals of 
the Court Judgment, even though salary differences 
for the same item were sustained, and both parties 
appealed. 

• As per the information contained on pages 
1499/1519, this item ranged from USD 5,955 to USD 
4,500, and the Court ordered the Defendant to pay 
the difference arising out of such reduction (see page 
2443, ARS 99,960).

• The cost-of-living allowance is intended for expats 
to maintain their purchasing power while working 
abroad, and compensates for the difference between 
the cost of goods and services in the home country 
and in the host country, which the Defendant 
established according to its own index, as regulated in 

paragraph 405.04 of the internal rules specifying the 
contractual conditions for international assignments 
(IPS handbook). 

• The system of benefits or allowances, i.e. financial 
aid to avoid any eventual economic loss for the expat 
and his family, is designed for the expat to maintain 
the lifestyle he had in the home country (while he 
collects the entire salary he is paid in Argentina and 
a difference for living costs in Argentina and the host 
country, covering housing, schooling for his children, 
car and health care plan). The executive is compensated 
for the difference in cost of living between home and 
host country, and continues making social security 
contributions in the home country.

• The Court found that even though the Company 
should pay this item while the employee was working 
abroad, there was no valid reason for this allowance 
to be non-salary in nature considering it was paid 
under an employment contract – Section 103 of the 
Employment Contract Act. 

• When the executive was repatriated, the Company 
stopped paying the living cost allowance because it 
had been paid while the employee worked abroad to 
compensate for any discrepancy in the cost of living 
between host and home country, so the Plaintiff is not 
entitled to continue collecting this allowance once 
he is back in Argentina. This is an allowance that is 
paid for a very clear purpose: maintain executive’s 
purchasing power. 

• From this perspective, the cost-of-living allowance 
is salary in nature, and the order to pay salary 
differences to the Plaintiff must be limited up until 
the date of repatriation, i.e. to ARS 83,300 (ARS4,165 
x 20 months).

• The Company paid the rent of the house where the 
employee lived during the assignment (see Section 
105 of the Employment Contract Act) and schooling 
expenses for his children, which has been appealed by 
the Plaintiff because the Court found it was a fringe 
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benefit. Based on the precedent “Perez, Aníbal v Disco 
SA” on September 1, 2009 (Judgments 332:2043), all 
the amounts earned by the employee in exchange for 
his work under an employment relationship is salary, 
regardless of the name given.  

Housing and schooling expenses:

• Consequently, the expenses paid by the Company 
for housing and schooling are in principle payment 
in kind, which means they are salary in nature, as 
determined by a Lower Court decision about housing 
and the same stance applies to schooling expenses 
(equal to USD 792 per month) [and its inclusion in 
the calculation of the highest employee compensation 
when estimating severance pay]

Tax Reimbursement:

• The Plaintiff claimed that “tax reimbursement” 
should be salary in nature, provided the Company 
paid it while he was on the international assignment.
 
• During the assignment, the Plaintiff stopped paying 
taxes in Argentina and paid taxes in the host country 
plus the taxes paid directly by the Company without 
deducting the amount from employee’s compensation.

• The amount paid to the Tax Authority directly by the 
Company should have been paid by the Plaintiff by 
withholding or deducting it from employee’s salary, 
but the employer’s decision to pay it was a benefit 
for the Plaintiff under the broader definition of 
“compensation” under Section 103 of the Employment 
Contract Act, that is why the Court accepted this 
claim and added it to the salary to calculate severance 
pay (USD 4,683.91).

Car:

• The Company was wrong when it filed an appeal 
against the Lower Court decision declaring that the 
use of the car was payment in kind.

• This Panel found that the employee could use the car 
freely without restrictions both for professional and 
personal purposes and he did not render accounts, 

thus concluding that this was “gains” in exchange for 
work under the employment agreement, as provided 
by Section 103 of Act No. 20744, and the estimated 
amount for car use should be included in employee’s 
monthly compensation (see “Alen, José Fabián v 
Wyeth SA on employment termination” SD 84.747 of 
October 9, 2007).

• The Plaintiff found that the estimated amount for 
this item was insufficient and sought to include the 
value mentioned in his complaint for the two cars 
given abroad -one for him and another for his wife- 
amounting to USD 972 per month.

• The truth is that during employment with the 
Company while his employment agreement was 
effective, he was given just one car; and the fact that 
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they had two cars was something temporary while he 
was assigned to the US, where he lived with his family.
 
• Considering that the car provided by the Company 
was used for professional and personal purposes, and 
only the proportional use for personal reasons is salary 
in nature, the use of this tool given by the employer 
for employee to do his job is part of employers’ duty 
to provide its staff with the necessary elements to 
perform the tasks assigned (Sections 64, 76 and related 
provisions of the Employment Contract Act), so it is 
not salary in nature, except for such proportion (see 
similar decision by Panel II in the matter of “Lucero, 
Humberto v YPF SA on employment termination”, SD 
95.480 of December 20, 2007; Panel I in re “Reboredo, 
Sergio Daniel v Bumeran.com Argentina SA on 
employment termination” SD 86.950 of August 30, 
2011). This Court found that the amount determined 
by the Lower Court is reasonable (ARS 2,000 per 

month).

• It is worth mentioning that this Court has taken 
the exchange rate with the US dollar and proposed to 
convert the amount for housing allowance USD 2,500 
to ARS ………….. It established that the amount for 
payment in kind (tax reimbursement + car + housing 
+ schooling should also include ARS ………. for 
base salary. Consequently, employee compensation 
amounts to ARS …………, the cost-of-living 
allowance ARS …………., as explained above. The 
Plaintiff had the right to collect this payment while 
on assignment abroad, and not when he returned to 
Argentina. 
In order to draw a valid comparison to determine 
employee’s highest, regular, usual compensation in the 
last year worked, it is imperative to take into account 
the payments made abroad, according to the detailed 
information provided (expressed in US dollars). 
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Legal challenges for this new 
mode of working, and what 
the future of labor law will look 
like in light of Remote Work 
as a result of the Covid-19 
pandemic

Work from Home
Flexible Work 



Remote Work around the world

Please find below a description of remote 
work arrangements adopted by multinational 
companies, their flexible systems, working hours 
while working from home and additional benefits: 
(We share successful experiences in Spain).

• Emblematic issues, such as overtime, working hours, 
managerial prerogative and employment agreement, 
and modern trends in employee compensation, special 
working hours, work schedules and compensation for 
remote work arrangements, have been addressed in 
different laws in different countries where this type 
of work has been implemented (Spain, Italy, among 
others).

• Remote workers can do their job from anywhere 
thanks to new technologies and telecommunications; 
all of their tasks are significantly performed remotely 
without employees’ physical presence on site or within 
a certain distance of the workplace in the event that 
something happens.

• It is advisable to have a specific written contract 
about working hours and compensation for work 
from home and on-call periods, including rest breaks. 
But the issue of employee availability will depend, to 
a larger or lesser extent, on the applicable collective 
bargaining agreement, taking into account its many 
different variants. Some collective agreements 
expressly contain employees’ duty to be connected 
during their whole workday and reachable at any 
time on the cellphone provided by the company 
to this end. Other agreements establish employee’s 
mandatory availability for an 8-hour slot while they 
work remotely.   

• In practice, in those countries where remote work 
has been regulated under collective bargaining, the 
principle of equal treatment applies to remote work, 
whereby remote workers are put on an equal footing 
with workers on site.

• As a matter of fact, the solution necessarily calls 
for regulation dealing with specific cases and the 
inclusion of remote work arrangements into a new 
system of special workdays that should be made in 

writing. This is how working hours while working 
from home should strike a balance between flexible 
employment and occupational safety and health.   

• In times of Covid-19, employers should ensure 
employees’ safety and health providing minimum 
adequate rest breaks, indicating at least when and 
for how long employees are expected to be available 
and reachable by the company. Be transparent about 
the rest periods that employees actually enjoy, and 
all rest breaks they may take while working from 
home, allowing them to organize their working 
hours and stipulate their schedule under a remote 
work agreement at each company. This is all aimed at 
striking an adequate work-life balance, and protecting 
employees’ safety and health, including rest breaks 
and vacation. 

• Likewise, under a work-from-home system it is 
the employee who manages their working time, and 
given the lack of an ordinary work schedule and the 
prevailing hyper-connectivity, a new contractual form 
or mode arises whereby as a general rule employees 
are available for a certain period of time, taking 
into account the ordinary work schedule of these 
employees, which is already significantly flexible, and 
this marks a big change in industrial relations.  

• All in all, in our opinion it is absolutely necessary 
to regulate remote workers’ availability to protect 
working time and personal life by clearly stipulating 
on-call schedules under the employment agreement. 

• “Remote work for personal reasons” opens up 
the possibility of having projects outside the office 
when employees cannot commute for personal or 
unexpected reasons. 

• In those cases where a hybrid system is adopted, 
alternating between in-person and remote work, 
employees’ working hours should be stipulated in 
writing. The most logic method for measuring work 
should observe the principle of free self-management 
for remote workers and equality in working 
conditions. 

• Both working time and compensation for remote 
work should be measured according to target 
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achievement, with greater flexibility and availability, 
adapting working time to market needs and company 
business.

• Working time is generally agreed on at least two 
days, which may be extended by mutual consent of the 
parties –remote worker and line manager- when the 
business permits and with HR approval. Employees 
may exceptionally work an equivalent workday. 

• With more freedom for self-managing their working 
time, employees should comply with the work 
schedule agreed on the contract. Finally, considering 
the recommendations to cope with the feeling of 
isolation that remote work can cause, there is a set 

of measures aimed at encouraging communication. 
Then team meetings should be a must, to include the 
participation of co-workers and line managers. These 
online meetings should be held once a week and at 
least one day on site. 

• It is always important to have employees’ previous 
consent, and when they request this mode of working, 
they should request it in writing expressly indicating 
their intention to do remote work.  

• Remote work can be full-time, i.e. every day of the 
week, or part-time, some days from home and others 
on site at the employer’s or client’s office, in which 
case if workers are required to work in-person for a 
project, it should be specifically agreed. 

• As to compensation for remote work, the new models 
of work organizations are increasingly adapting to 
the new flexible economy, whereby salaries are tied to 
performance, productivity, incentive or results. 

• With the emergence of new technologies (ICTs), 

It is absolutely necessary to 
regulate remote workers’ 
availability to avoid 
intrusion into their working 
time and personal life. 
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employees’ compensation has changed as well. Salary 
is then paid within the framework of flexible, versatile 
industrial relations. For remote work, salary tends 
to remain unchanged in spite of the change in the 
location where employees work. 

• For instance, IBM payroll used to be 100% remote, 
where employees’ performance and results determined 
raises, and then the company offered its staff the 
possibility of joining a new variable compensation 
system called “Performance Bonus” tied to business 
results and a new employee evaluation according to 
target achievement. 

The coming changes in the new 
remote work arrangements: 

1
The use of telematics tools as a new way of work 
organization brings about a changes in perspective 
and a transition where remote workers’ subjective 
aptitudes for the job and the necessary skills for 
performance will play a relevant role. 

2
Employees should not only speak one or more 
languages to communicate with other companies 
or accept international assignments (international 
remote work) but also know how to handle the 
updated software and operating system, and the 
computer “jargon” to be able to use telematics tools 
appropriately. 

3
Flexibility for working hours and the new systems of 
work organization may replace other more traditional 
approaches, such as attendance and punctuality 
policies, which as a general rule tend to disappear 
under remote work arrangements but may remain 
still in place at big corporations as part of the process 
of adaptation to a structural change. 

4
As a general rule, the expenses for remote work 
installations, maintenance and management of 
support systems to ensure employees’ connection and 
performance should be covered by employers, who 
are the owners of business tools.   

5
In Italy many remote work agreements contain 
provisions whereby employees are required to return 
any computer equipment that belongs to the company 
when they stop working or keep these tools in good 
conditions, except for normal wear and tear. 

6
Remote work agreements state that the company 
will provide employees with the necessary tools 
(computer, software, phone) to do their job, unless 
they expressly indicate that they wish to use their own 
equipment. 

7
Work from home means that employees’ expenses 
are higher because they use a part of their home 
to work (e.g. home office allowance), in addition 
to ordinary expenses such as electricity, cleaning, 
heating, furniture, phone, which are usually covered 
by employers and agreed with employees. 

8
Some companies provide all the necessary equipment, 
such as a landline for professional purposes, an 
allowance for additional costs such as office space at 
home and any extra electricity expenses, insurance 
against equipment or furniture damage, with the 
respective supporting documents.
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9
For example, if employees supply their own 
hardware and software, they should be paid for 
any eventual replacement, provided they regularly 
work from home during a significant portion of 
their workday. 

10
The EU Framework Agreement states that 
“as a general rule, employers are responsible 
for providing, installing and maintaining any 
necessary equipment for regular remote work, 
unless employees use their own equipment”.

11
Since the onset of remote work, any salary differences 
have been justified by employees’ voluntary 
acceptance of remote work arrangement, which 
was regarded as a “reward” for remote workers who 
reduce their expenses in commuting, clothing, meals, 
which accounted for around 10% of their salary. 

12
In a remote work arrangement, employees’ safety 
and health are very important because they are 
constitutional rights. Occupational hazards while 
working from home may be physical (eye, bone, 
muscle pain), psychological and psychosomatic. 
In general, employees experience pain due to poor 
postures, and in particular due to computer use, 
which may also affect their general mood and state of 
mind, and then lead to a feeling of isolation or work-
related stress.    
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Workplace 
Hygiene
and Safety 
Measures 
Codiv-19

Legal framework
for the alleged
unlisted disease:
Coronavirus

If health care workers are diagnosed with COVID-19 
caused by the new coronavirus SARS-CoV-2, it would 
mean that there is a direct and immediate link with 
their jobs, unless otherwise proven in each case.

This presumption and the provisions of Section 1 
apply to health care workers for a period of sixty (60) 
days following the end of the extended public health 
emergency under Executive Order 260/20, and any 
eventual extensions. 

Section 1 of Act No. 24557 states that “the Workers’ 
Compensation Act is aimed at a) reducing workplace 
accidents and diseases through occupational hazards 
prevention; b) repairing the damage caused by job-
related accidents and diseases, including rehabilitation”, 
aims that are not being fulfilled by defendants.
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COVID-19 caused by the new coronavirus SARS-
CoV-2 is presumed to be an unlisted workplace 
disease under the terms of paragraph 2 subsection 
b) of Section 6 of Act No. 24557 for workers who 
perform essential services, exempted from the 
social preventative mandatory quarantine ordered 
by Executive Order No. 297/20, as amended, during 
lockdown, except for the provisions of Section 4.  

Employers’ Duties
Health and Safety Duties
The supply of biosafety and protective equipment 
is key to avoid infection: N95 respirators, goggles 
or face shields, gloves, fluid-repellent gowns, caps 
and shoe covers, in accordance with the hygiene 
standards under Resolution 5/2020 SRT, Exhibits I 
and III. 

Section 75 of the Employment Contract Act: 
“Employers must observe the guidance and 
limitations to working hours set forth in the law and 
other regulations, and take the necessary actions 
according to the type of job, experience and technical 
aspects to protect workers’ bodily and psychological 
integrity and dignity, avoid the harmful effects of 
high-risk, dangerous jobs causing early old age and 
fatigue as well as unhealthy or noisy environments”.

Employers must abide by workplace hygiene and 
safety standards. Employees may refuse to work 
without any loss or reduction in their pay if their 
working conditions are in breach of the law or if 
there is any imminent danger or damage that may 
derived from employers’ non-compliance or any 
delay in fulfilling the respective obligations, or if the 
enforcement authority declares that the company 
facilities are highly risky and employees are not given 
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Section 7: For a period of NINETY 
(90) consecutive days following the 
effective date of this Executive Order, 
the Coronavirus Disease COVID-19 
caused by SARS-CoV-2 virus is pre-
sumed to be an unlisted work-related 
disease under the provisions of subsec-
tion b) of Section 2 of Act No. 24557 
for workers and employees governed 
by Act No. 24557 on Workers’ Com-
pensation who go to work at their 
usual workplaces away from their 
home.

Executive Order No. 39/21, published 
on January 21, 2021, stated: 



the necessary protective equipment.

The Additional Protocol to the American Convention 
on Human Rights in the area of Economic, Social, 
and Cultural Rights (more commonly known as 
the "Protocol of San Salvador") was opened for 
signature in the city of San Salvador, El Salvador, on 
17 November 1988, and approved by Argentina by 
Act No. 24658 of June 19, 1996 and ratified by the 
Argentine Government on October 23, 2003, and 
paragraph 1 of Article 10 states: 

“Everyone shall have the right to 
health, understood to mean the 
enjoyment of the highest level of 
physical, mental and social
well-being.”
Resolution 1/20 by the Inter-American Commission 
on Human Rights “Pandemic and Human Rights in 
the Americas” paragraph 10 of C. Operative Part states 
as follows: “Ensure the availability and timely provision 
of sufficient quantities of biosecurity materials, and 
essential inputs and medical equipment for the use of 
health care personnel, strengthen their technical and 
professional training in the management of pandemics 
and crises of infective diseases, ensure that their rights 
are protected, and that basic resources to confront this 

type of health emergency are made available.

ILO C155 Occupational Safety and Health 
Convention, paragraph 2 Article 4 states as follows: 
“The aim of the policy shall be to prevent accidents 
and injury to health arising out of, linked with or 
occurring in the course of work, by minimizing, so 
far as is reasonably practicable, the causes of hazards 
inherent in the working environment.

The specific situation of health care workers both 
at the public and private sector, who are exposed to 
COVID-19, has been ratified by the legal presumption 
that it is an on-the-job disease under Section 4 of 
Emergency Executive Order No. 367/2020. This 
presumption is grounded on the need to tackle the 
rapid spread of the virus, which translates into a 
daily increase in confirmed cases and the proven fact 
that health care workers are not only at higher risk 
of infection but can also amplify outbreaks within 
healthcare facilities if they become ill, as reflected on 
the local press.

The aim of seeking interim relief (“in order to reinforce 
workplace safety”) and the provision of the following 
elements: biosafety and protective equipment such as 
N95 respirators, goggles or face shields, gloves, fluid-
repellent gowns, caps and shoe covers.

The request for personal protective equipment is 
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found to be reasonable because it can serve as a shield 
to protect workers from hazards, in accordance with 
text “Emergency COVID-19 Pandemic. Personal 
Protective Equipment” approved by the Section 3 
of Directive 5/20 SRT and included as Exhibit III, 
establishing that health care workers, who are exposed 
to risks because bodily fluids could potentially splash 
or spray, must wear both goggles and face shields.

Obligation to mass testing
Case law decision
A recent Court decision ordered to conduct massive 
diagnostic testing on all personnel at the Hospital 

Gobernador Domingo Mercante as an indispensable 
measure of prevention for employees’ health. In 
relation to the co-defendant PROVINCIA ART SA 
is required to take the necessary measures to prevent 
the spread of Covid-19 during the pandemic declared 
by WHO. 

As to massive diagnostic testing for all personnel at 
the Hospital Zonal General de Agudos Gobernador 
Domingo Mercante in the district of José C. Paz, the 
Department of Health of the Province of Buenos 
Aires has prepared a specific protocol, which has been 
updated on April 6, 2020 and recovered on April 24, 
2020. This document contains a specific procedure 
for suspected cases and their close contacts.
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On April 28, 2020 in re Melisa Yori v Adecco Argentina 
S.A., the National Labor Lower Court in the Fourth 
District in Santa Fe ruled as followed:
The employee seeks emergency interim relief by filing 

an action against Adecco Argentina S.A., so that her 
employment termination without cause on April 9, 
2020 is declared null and void, and she is immediately 
reinstated.

Experienced professionals committed to providing top-quality service 
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Court precedents

IMMINENT
Court decision: Executive Order
No. 329/2020 for a period of 60 days

(Section 92 bis,
Employment

Contract Act)
Absolute Job Stability. 
Nullity of Layoffs
during the Pandemic.
Reinstatement.
Probationary Period. 



• The Plaintiff has worked as a Store Director, and 
started to telework on a regular basis when based on 
Emergency Executive Order No. 329/2020, within the 
framework of the Pandemic (as declared by WHO on 
March 11, 2020) caused by the COVID-19 outbreak, 
the Company decided to implement a prevention 
policy and closed all branches in Argentina. The 
employee started working from home on a regular 
basis.

• On March 20, 2020 as the epidemiological situation 
got worse on a global scale, Emergency Executive 
Order No. 297/2020 was immediately issued to 
mitigate the panorama in Argentina, declaring the 
social preventative mandatory quarantine. As it 
is widely known, this mandate is still in place; it 
has been extended by Emergency Executive Order 
325/2020 and later on by Emergency Executive Order 
355/2020.

• It is worth mentioning that the Plaintiff ’s job is 
related to HR and business services, and it is not 
included in the exempted categories.

• On March 31, 2020 Emergency Executive Order 
No. 329/2020 took effect, and within the framework 
of the Public Health Emergency, Section 2 banned 
employment termination without cause, and layoffs 
and furloughs for force majeure, lack of work or 
reduction in operations for a period of 60 days. 

• In spite of this order, on April 14, 2020, the Plaintiff 
received registered letter No. 00000033668750 sent by 
Adecco Argentina on April 9, 2020 giving notice of 
her termination under the terms of Section 92 bis of 
the Employment Contract Act.

• In addition, according to Section 2, any employment 
termination without cause will be null and void, like 
any layoff and furlough for force majeure, lack of 
work or reduction in operations. 

• As a result, any employment termination in breach 
of this order will be declared to be null and void, and 
Section 4 expressly states: “Any layoff or furlough in 
violation of the provisions of Section 2 and the first 
paragraph of Section 3 will be null and void, and the 
existing employment relationships and the current 
conditions will remain in place”.

• The Court has found that the Defendant does not 
have legal grounds to terminate the Plaintiff and based 
on an abusive use of Section 92 bis of the Employment 
Contract Act, tried to get rid of an employee in a 
clearly special situation (she has a little daughter, just 
8 months old) and put her in an extremely vulnerable 
position.  

• In this case, the Convention on the Rights of the 
Child is fully applicable at the time of employment 
termination. Article 24 states: 1. States Parties 
recognize the right of the child to the enjoyment 
of the highest attainable standard of health and to 
facilities for the treatment of illness and rehabilitation 
of health. States Parties shall strive to ensure that no 
child is deprived of his or her right of access to such 
health care services. 2. States Parties shall pursue full 
implementation of this right and, in particular, shall 
take appropriate measures: (a) …; (b) To ensure the 
provision of necessary medical assistance and health 
care to all children with emphasis on the development 
of primary health care…” And in particular, Article 26 
states: “1. States Parties shall recognize for every child 
the right to benefit from social security, including 
social insurance, and shall take the necessary 
measures to achieve the full realization of this right in 
accordance with their national law.” 

• In addition, the Province of Santa Fe has adhered 
to the 100 Brasilia Rules, so in this case they are fully 
applicable because the Plaintiff has an 8-month baby 
and without health insurance she is put in a vulnerable 
position.

• On April 9, 2020 the Employer sent her the notice 
of termination as from April 8, 2020 because the 
probationary period had ended (Section 92 bis of the 
Employment Contract Act). In turn, the Employee 
submitted her pay stubs and claimed that her start 
date was January 27, 2020, thus unequivocally 
proving that the three-month period had not ended. 
It is important to remember that the parties have the 
obligation to give notice always. But this was not the 
case.

I. The Employer claimed application of the provisions 
of Section 92 bis, which in its relevant portion reads as 
follows: “Any employment contract for an unspecified 
period of time … is deemed to have a probationary 
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period of three (3) months as from the effective date. 
Any of the parties may terminate the relationship 
during the effective term of the contract without 
cause, without severance pay but with the obligation 
to give prior notice, pursuant to Sections 231 and 
232.” Termination without case in this case is allowed; 
it has not been challenged. Even though the purpose 
of the probationary period is for both parties to have 
time to learn about the nature of the future contract, 
the opposing party and benefits, it is not necessary 
for them to make an assessment of these features at 
the time of termination. This does not mean it can be 
used abusively in order to avoid severance pay; it is not 
a hiring method but a stage at the start of a contract 
for indefinite time during which the relationship has 
not become regular or stable yet.

In addition, the Recitals of Emergency Executive 
Order No. 329/2020 state that Act No. 27541 declared 
the public emergency in economic, financial, tax, 

administrative, social security, customs, energy, 
health and social matters; the economic crisis that 
Argentina has been undergoing got worse due to the 
new Coronavirus outbreak, which was declared a 
Pandemic by the World Health Organization (WHO); 
in this scenario Executive Order No. 260/20 was 
issued to extend the public health emergency under 
such Act for one (1) year as from the effective date 
of this Executive Order with the aim of protecting 
people’s health.

In an attempt to mitigate the devastating effects of this 
Pandemic worldwide and with the aim of safeguarding 
people’s right to public health and the fundamental 
rights to life and physical integrity, Executive Order 
No. 297/20 was issued to impose social preventative 
mandatory quarantine.

This measure has direct impact on the economic 
activity across the country and on the system of 
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shall be null and void, 
just like any layoff and 
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production of goods and services; that is why the 
Government has issued different Executive Orders so 
far to create a Fund with a Specific Purpose [Fondo 
de Afectación Específica] under Act No. 25300, as 
amended; the Argentine Guaranty Fund [Fondo de 
Garantías Argentino (FoGAr)] to give guaranties 
so that micro businesses and SMEs can get loans 
for working capital and payment of wages; and 
the Emergency Aid Program for Employment and 
Production for employers and workers affected by 
the health emergency and financial situation. And 
Executive Order No. 316/20 extends the deadlines 
for the Tax Regularization Scheme established in the 
last paragraph of Section 8 of Act No. 27541, among 
many others.

   1
A number of actions were taken with the aim of 
helping companies face the effects of this emergency, 
including extended deadlines of or reduction in tax 
and social security obligations, aid through specific 
income transfer programs to help them pay wages 
and different amended mechanisms to access these 
benefits based on the seriousness of the situation in 
each sector and the size of each company. In addition, 
public credit guarantee schemes have been created for 
micro businesses and SMEs (MyPymes).

   2
At this stage workers’ direct protection should be a 
necessary part of the support and assistance measures 
designed for companies to be able to operate in this 
emergency.

   3
In a normal scenario –though not everyone would 
agree on this- it would be advisable to at least accept 
that job stability under Article 14 bis refers to “relative 
job stability”, meaning that employment termination 
without cause is a legal valid act for which workers are 
entitled to severance pay. 

   4
Now Executive Order No. 329/2020 imposes some 
kind of “absolute job stability” for a period of 60 days 
by banning termination without cause flat out.

Ban: This rule changes the legal status of a termination 
without cause turning it into an illicit act, like layoffs 
and furloughs for force majeure, lack of work 
or reduction in operations. Employers’ notice of 
termination refers to a “standstill period termination” 
that cannot be validly given during this ban unless it 
is specifically indicated that it will start to run after 
the end of the prohibition. 

   5
Consequently, if the illicit act is committed, it is 
naturally punishable. This means that an employment 
termination in breach of this ban is deemed to be 
null and void, and employment is not terminated or 
furloughed. 

   6
For practical purposes, any employee who has been 
terminated is entitled to reinstatement and back 
wages from the date of termination until actual 
reinstatement. 

   7
Alternatively, like in any other case where an act 
is deemed to be null and void under the law, the 
claimant, in this case the terminated employee, may 
seek severance pay, which in accordance with the 
law currently in force is double the amount set forth 
in Sections 232, 233 and 245 of the Employment 
Contract Act.

For procedural purposes, the terminated employee 
may claim reinstatement based on Article 43 of the 
National Constitution because the emergency is self-
evident –it is stated in the very law-, and the arbitrary 
and illegal act is flagrant.

Interlocutory relief: in any case, based on the 
conditions "likelihood of success on the merit of the 
case" (fumus bonis juris) and “danger in the delay" 
(periculum in mora), when the complaint is filed, an 
interlocutory injunction may and should be ordered 
without notice. 

In other words, there is an absolute job stability 
scheme in place for 60 days, which may be possible 
under the Constitution, in accordance with 
subsection “d” of Article 7 of the Additional Protocol 
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to the American Convention on Human Rights in the 
area of Economic, Social, and Cultural Rights (more 
commonly known as the "Protocol of San Salvador") 
and the Supreme Court of Justice precedents in re 
Madorrán and Álvarez: The National Constitution 
does not impose absolute job stability but does not 
forbid it either. 

However, some authors argue that Executive Order 
No. 329/2020 does not repeal the probationary period 
because the law does not expressly say so and also 
because it is a rule of a lower level in the hierarchy 
of laws, designed to mitigate the effects of the health 
crisis that cannot supersede a previous and special law 
–Section 92 bis- which is the reasonable regulation of 
fundamental rules such as freedom to hire and right 
to work and engage in lawful industry (Article 14 of 
the National Constitution). (AR/DOC/1165/2020)
From another perspective, some authors have put 
forward a different viewpoint in social media.

In other words, the answer to this dilemma is not 
simple or unequivocal. 

While Executive Order No. 329/2020 is in full force 
and effect, with the same hierarchical level than 
laws, in accordance with Section 17 of Act No. 
26122, it qualifies as a special law as compared to the 
Employment Contract Act.

There is no doubt about the spirit of this Executive 
Order, not because it distinguishes between new and 
old contracts, but because within the framework of 
the economic crisis that Argentina has been already 
undergoing and the different rules that have been 
passed to protect employment, undoubtedly it is a 
Special Law and naturally has been passed afterwards, 
with the aim of mitigating the devastating effect of 
the Pandemic on an already severely hit labor market. 
Its goal does not refer to (general) health issues 
but mainly to job protection under these special 
circumstances affecting the world of work.

These temporary, proportionate and reasonable 
measures are taken to ensure each person’s right to 
earn a livelihood through their work, providing a 
decent standard of living for them and their families. 
In addition, Article 14 bis of the National Constitution 
specifically protects work in its different forms and in 
this context, it is imperative to protect jobs.

On March 23, 2020 the International Labor 
Organization issued a document entitled “ILO 
Standards and COVID-19 (Coronavirus), showing 
the worldwide concern and need for governments 
to take actions to mitigate the harmful effects on 
the world of labor, in particular in relation to job 
protection and in this regard, highlighting the 
relevance of Recommendation 166 whereby “All 
parties concerned should seek to avert or minimize as 
far as possible termination of employment for reasons 
of an economic, technological, structural or similar 
nature, without prejudice to the efficient operation 
of the undertaking, establishment or service, and 
to mitigate the adverse effects of any termination 
of employment for these reasons on the worker or 
workers concerned”.
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a. Sustain the interim injunction for 
reinstatement sought by MELISA 
YORI (Tax Identification Number 
27-34360104-8), and order ADECCO 
ARGENTINA SA (Tax Identification 
Number 30-65676017-2) to reinstate 
the Plaintiff within two days following 
notice of this Decision under the 
same conditions as she worked before 
termination. In addition, the Plaintiff 
must be paid back wages as from the 
date of termination.

b. This measure will be in place for 
sixty days or for a longer period if the 
emergency continues under Executive 
Order No. 329/2020.

c. In order to ensure compliance with 
this measure, a penalty will be imposed 
in the amount of ARS 2,000 per day of 
noncompliance as from 48 hours after 
notice of this Decision, together with an 
affirmative duty for which the Employer 
must submit proof of registration
with AFIP. 

It is then resolved as follows:



This is the decision that the National Labor Lower 
Court issued during the Court Recess on May 15, 
2020, sustaining the interim relief sought by an 
employee who requested a paid leave of absence as 
from April 2020.

1. The interim relief sought by the employee is 

sustained, granting her paid leave of absence as from 
April 2020.

2. The Plaintiff bases her claim on Section 3 of 
Resolution No. 207, stating that “while schools are 
closed in accordance with Resolution No. 108/20 
by the Department of Education, as amended, any 

Relevant Court decision 
in times of Coronavirus. 
Penalties. May 15, 2020
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absence from work by a parent or adult person who 
must look after their children or teenagers is excused 
because of caregiving responsibilities”.

3. The Plaintiff worked as a Cashier at Carrefour Store 
No. 5 in Velez Sarsfield and from the start, when the 
social quarantine was declared through Emergency 
Executive Order No. 260/2020, Resolutions No. 202 
and 207 by the Department of Labor, she sent an email 
message to the store HR Management to request a 
leave of absence.

4. As the Emergency Executive Order No. 297/2020 
declared supermarkets as essential businesses, the 
employee was told orally to go to work. In response of 
to the Defendant’s initial refusals and evasive remarks, 
on March 30 and April 2, 2020 the Plaintiff sent a 
request asking to be granted a paid leave of absence in 
compliance with the law currently in force, to which 
she did not get any reply. On May 5, 2020, she sent 
another registered letter requesting payment of April 
wages and the granting of such leave of absence. 

In other words, the Court ruled
as follows:
• The employee must notify her employer justifying 
her need for the paid leave of absence and giving 
indispensable detailed information to conduct an 
adequate control so that the leave can be granted. This 
leave of absence is intended for only one parent per 
household.

• In this context, the employee has sought interim 
relief so that the Defendant immediately grants her 
a paid leave of absence because she has two minor 
children to look after, and pays her the respective 
wages. 

• She argues that she cannot go to her workplace 
because she is the only person who can take care of 
her children. 

• The Court has sustained the request for interlocutory 
injunction filed by the employee based on a similar 

precedent in re Gomez Benitez Yesica v Walmart S.R.L. 
on interim relief (Case File No. 10089/2020):  It is 
hereby resolved to sustain the interim relief requested 
by the Plaintiff and order the Defendant INC S.A. to 
grant the employee Jesica Lorena Spera the leave of 
absence set forth in Section 3 of Resolution No. 207 
by the Department of Labor within 24 hours, and pay 
wages for April 2020 and any salary she accrues in 
the future until the Executive issues a Resolution to 
the contrary and/or until schools open again and the 
Plaintiff can go back to work; otherwise a penalty of 
ARS 5,000 (five thousand Argentine pesos) per day 
will be imposed in case of noncompliance. 

• In order to ensure prompt enforcement of this 
court ruling, a penalty of ARS 5,000 (five thousand 
Argentine pesos) is also imposed on the Company 
[affirmative duty] in case of noncompliance.
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The Coronavirus COVID-19 outbreak has worsened the health, economic, 
financial crisis that Argentina has been already undergoing since late last 
year, as recognized by the very National State in Act No. 27541, and then 
formalized under Emergency Executive Order No. 260/2020 that extended 
the public health emergency declared in such Act for a period of one year. 
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The Pandemic caught us by surprise, totally 
unexpectedly. World leaders reacted and took 
similar measures, at different times though, in an 
extremely complex situation with preventative and 
precautionary actions, such as social quarantine, 
stay-at-home orders, school closures, distancing and 
high standards of hygiene, together with the use of 
personal protective equipment (face masks, goggles, 
gloves). 

Different countries responded similarly in this 
extremely extraordinary situation, the Pandemic, 
which qualifies as “force majeure”, an act that cannot be 
prevented or avoided, with a high level of uncertainty. 
Measures have been taken to palliate the situation, 
which have quickly impacted on the financial and 
labor market in each country. However, we are all 
immersed in a troublesome ever-changing situation, 
and every day we face unexpected, unprecedented 
conditions, where corporate values are put to the test. 

The effects of the crisis are felt by those companies 
who are operating and by those who are paralyzed 
as well. Even the companies who are doing business 
are suffering losses and the impact of disruption in 
the payment chain; that is why Leaders are faced 
with the big challenge of supporting organizations 
with constant updates to monitor the health of the 
business, their transformation and administration 
with limited resources, proposing new forms of work 
that they are already implementing and reinventing. 

The Pandemic has forced us all to telework 
(telecommute, work from home, work remotely), 
taking care of workers’ health and the fundamental 
right to life, ensuring that services are kept as much 
as possible. This is also part of globalization, which 
even though it opened new markets and increased the 
flow of information, as a result of the quick rollout 
of new technologies, it unfolded this uncertain and 
unknown scenario.

A new opportunity has opened 
up in the world of industrial 
relations, where work can be 
done differently, surprising 
great Leaders who observe this 

world experiment as if from a 
laboratory, and on the flipside, 
thousands of job positions are lost. 
The Report “Working anytime, anywhere: The effects 
on the world of work” (ILO- Eurofound, 2017) 
synthesizes research on telework in Argentina, Brazil, 
India, Japan, the US, Belgium, Finland, France, 
Germany, Hungary, Italy, the Netherlands, Spain, 
Sweden and the UK.

In addition, on lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CONSLEG, research on what is 
“Teleworking, an approach from the perspective of 
occupational health” (Revista Medicina y Seguridad 
del Trabajo, de la Escuela Nacional de Medicina del 
Trabajo del Instituto de Salud Carlos III de España, 
2014) summarizes studies carried out in Chile, Brazil, 
the US, Spain, Mexico and Japan. This Report offers 
the following conclusions:

• Teleworking and Health: a new challenge 
for psychology (revista Papeles del Psicólogo, 
perteneciente al Consejo General de Colegios 
Oficiales de Psicólogos de Madrid, 2002).

• Working hours and organization of working time

• Teleworking presents something of a paradox 
among autonomy, job satisfaction, engagement and 
longer working hours.

Based on the research conducted, those who telework 
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(work from home) usually work longer hours than 
those who go to their workplaces. They are more 
inclined to work in the evening (after the usual work 
schedule) and on weekends, much more than their 
colleagues who go to the office. 

According to a study carried out by the University of 
Bradford, United Kingdom (2002), 69% of teleworkers 
say that their working hours have increased whereas 
around 45% say that they work nine hours more per 
week and others explain that they work 15 hours 
more per week.

In this context, the available evidence shows that 
working away from employers’ premises using 
Information and Communications Technology 
(ICTs) somehow supplements the usual work to a 
certain extent, whether at the request of employers 
or not. This supplement in working hours is not 
reflected in paid working time, at least in countries 
with available data.

It seems that flexibility in terms of work space and 
working time via telework has in general positive 
effects on the performance of jobs that bear a 
relationship with ICTs.

A survey conducted in the state of Georgia, USA, 
showed that after six months of telework pilot programs 
at 13 companies and non-for-profit organizations 
in Atlanta, employees reported significant benefits, 
including a boost in productivity, improved morale 
and cost saving. Almost 90% of telework participants 
revealed that their morale had improved and 80% of 
managers reported that team members’ morale had 
actually improved. On average teleworkers saved 
107.3 minutes a day, which translated into extra 
work time (70%) and time spent with their families 
(47%). More than 85% of managers reported that 
productivity improved or stayed the same, and of 
those who responded they thought their productivity 
had increased on average by 20%. 

In this scenario, teleworking may be positive provided 
reinforcement training techniques are implemented, 
such as self-planning and self-motivation. It may 
have a positive impact on their environment, i.e. the 
more efficient the teleworker, the better their family 
interference management, and the greater their 
productivity at work (Tapasco and Giraldo, 2016).

In our era the Coronavirus outbreak has imposed 
Telework, which technically speaking is not the same 
as Home Office. Today employees are forced to work 
from home in a crisis, immersed in the Pandemic. 
Undoubtedly, the world’s recent history has taken a 
dramatic turn when the Coronavirus COVID-19 
came to be known.

“We are faced with an 
unexpected situation of 
extraordinary scale”
In his book The End of Work (1995), published 
in the US, Jeremy Rifkin clearly explains how new 
technologies and communications destroy more job 
positions than they create. 
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Rifkin makes a detailed careful account of the situation 
and the dramatic effects that the explosive advance 
of technology, communications and computers will 
have on the workplace on a global scale. According to 
Rifkin there is growing technological unemployment 
and a definite extinction of millions of jobs.

Humankind is the leading figure of an unprecedented 
episode; the whole planet is dealing with an 
unprecedented situation where caring for our 
physical, emotional and psychological health is 
essential; being aware of hygiene standards, cleaning 
and use of protective equipment to avoid infection 
has become a top priority right now. 

Leaders are at a crossroads, taking difficult decisions 
within this framework and in this scenario. 
Humankind may lose jobs shockingly.

Thoughts (I)

Social Security has value and significance, and 
undoubtedly in conjunction with Labor and 
Employment Law, plays a leading role because it gives 
the necessary legal tools to manage the crisis and 
countless resources broadly available to people.

Trends in Labor and Employment 
Law, and changes in Industrial
Relations 

• The employment relationship gets weaker and 
undergoes difficulties even though it still stands with 
all its features; it is the object of Employment Law, 
which shapes it or gives rise to it. 

• It gives rise to atypical contracts, creating growing 
confusion and misclassification as independent 
contractors or employees. 

• Digitation changes the way in which work is done 
for employers

• Telework as a paradigm: workers work from home, 
resulting in significant savings for companies (in 
transportation, traveling expenses, meals), and not at 
the workplace

• Digital platforms are increasingly playing a crucial 
role in distribution, marketing and logistics, where on 
demand or delivery services are on the rise.

• Work gets automated and this is something that is 
taken into account before hiring a worker

• Employment under employment relationship is 
undermined, and the Employment Contract Act 
deals with this form of work par excellence

• New forms of work emerge as defined by different 
techniques and ways of performing services, even if 
they are not regulated: work on demand, financially 
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dependent self-employment, among others

In this context, employment under employment 
relationship does not disappear but adopts different 
forms, using different hiring methods and performing 
services in forms that have not been regulated. 
This Pandemic will also impose new forms of doing 
business, rendering services, hiring that are not 
regulated and give rise to a new labor market.   

There is still time:

This is a great time to re-launch 
companies, and decide what is 
important, what and who can 
support them.
• Which is the point of what we do, and what is 
important for business continuity and the new forms 
of rendering services. 

• This historical experience will teach us a new form 
of working, a new form of looking at the world, 
transforming the local market, and going back to 
basics. It will mean savings because idle spaces will 
be reassessed, and traveling expenses, transportation 
costs, among others, will be reduced, and the costs of 
physical premises will be re-evaluated.

• Responsibility is the capacity to respond. Small 
gestures show human beings’ values, and both small 
and big decisions require great confidence on one’s 
own values; it is like giving people an inner compass 
to help them reach their goals and how they achieve 
them. What we are is shown now. Teaching to be 
a leader in times of crisis means giving out tools, 
driving change in one’s team and the organization will 
change. 

• The creation of collaborative and cooperation 
agreements is a big opportunity to solve the situations 
that may arise, build communication channels among 
customers, companies, organizations as bridges to find 
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or create solutions under labor and employment law. 

• The new organizations should promote collaboration 
and knowledge exchange to develop future leaders, 
rebuild teams and the whole business model, 
and reshape the cooperative culture in the face of 
significant adversity in paradox.

The most important thing is to understand the 
economy, its driving force, and design a business 
model in line with such understanding, how to find 
our way through the fog. We can move forward but 
do not see clearly, moving cautiously, slowly until the 
fog lifts and we can see perfectly well. Each crossroads 
makes us go faster and decisions are taken more 
quickly. 

In Building Companies to Last Jim Collins (who co-
authored the book Built to Last: Successful Habits of 

Visionary Companies), explains that those who have 
greater profitability are those who get the right people 
on board, efficiency in delivering on the job requires 
freedom plus responsibility to prevail and this is done 
day after day, with patience and persistence. By facing 
hardship, companies emerge stronger and find their 
way to prevail in adversity. 

Drive, develop and identify people who manage 
to prevail, overcome, evolve and learn even when 
faced with the same obstacles than others. They use 
hardship as an opportunity to create something much 
stronger and more powerful to reinvent themselves. 
Step by step, day after day, month after month, teams 
rebuild the whole business model and reshape the 
corporate culture as a top performer challenging the 
best organizations, accepting reality and prevailing as 
a great company against all odds.   
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New features and issues arise from and relate to the 
lack of policies on Internet use monitoring that can 
be duly implemented and executed by employers, 
including the sensitive and personal nature of 

employees’ communications that may be accessed 
by employers, and the broad scope of findings in 
a disciplinary action procedure that may lead to 
employees’ termination as a result of the misuse of 
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Monitoring policies
without intruding into
private life

Employers’ control over employees’ use of tech tools
(e-mail, Intranet platform, iCloud,  WhatsApp, Messenger)
in times of Work From Home during the Pandemic

In post-pandemic times Companies should develop specific policies (codes of conduct 
and ethics, guidance, toolkits) and propose training courses on written and virtual 
communication on online media, e-mail, WhatsApp, Intranet, Messenger Blogs and any 
other tech tools for those employees who work remotely and from home. 



technological devices.

The HR, Legal Affairs and/or Industrial Relations 
sectors should lay down comprehensible rules in 
writing about the corporate use of email (e-rules), 
containing the best practices employees are expected 
to follow, expressly banning the use for personal 
purposes, and establishing companies’ values and 
principles. Express and written internal policies, 
guidance, codes of conduct and ethics, rules about 
the acceptable use of business tools and disciplinary 
actions in case of breach and any form of monitoring 
should carry employees’ handwritten signature; it is 
not enough to send an email message with the policy 
attached, give an online course on corporate business 
tools or provide employees with a guide on online 
platform use, e-learning courses. It is still necessary to 
have a written document giving proof that employees 
are duly informed about these rules.

Email is not only a business tool but a technological 
and communication means to do one’s job, attract 
customers, transmit the culture and values of the 
company, share knowledge. Email, WhatsApp and 
Messenger have gained special relevance: their 
acceptable use should be a part of employees’ duties. 
And this also applies to the use of Internet, platforms, 
I-Cloud, cellphones, notebooks, any digital device 
that today are indispensable to stay connected while 
working from home; these are the key tools for working 
away from the workplace, teleworking. Employees 
should become aware, take full responsibility and get 
committed to its proper use. And it is important to 
clearly establish which means of communications are 
permitted for personal purpose because they are not 
forbidden.

In our opinion, corporate policies about e-mail 
should involve HR sectors and all company leaders. 
Managers must provide daily support to monitor 
and shape employees’ conduct –in particular when 
one of the main channels of direct communication 
with customers (to provide services and promote 
business) is email; they must meet the standards 
at each company because each email sent conveys 
companies’ values.

Hence, a comprehensive Internet usage policy in the 
workplace must be put in place, including specific 

rules on the use of email, instant messaging, social 
networks, blogging and web surfing. Although policy 
may be tailor-made to the needs of each corporation 
as a whole and each sector of the corporation 
infrastructure in particular, the rights and obligations 
of employees should be set out clearly, with 
transparent rules on how the Internet may be used, 
how monitoring is conducted, how data is secured, 
used and destroyed, and who has access to it.

All employees should be notified personally of such 
policy and consent to it explicitly. Before a monitoring 
policy is put in place, employees must be aware of the 
purposes, scope, technical means and time schedule 
of such monitoring. To this end, employees should be 
informed with a posting indicating that IT tools can 
only be used for professional purposes at the company, 
and therefore contents may be reviewed, captured 
and selected to analyze employees’ performance 
and devotion to work, and conduct assessment 
evaluations.   

As a matter of fact, new technologies are governed by 
contractual rules:

• Any technical interruption because the company 
server is not working properly –it is not sending or 
receiving messages- leads to the question of who is 
responsible for this failure, and should be informed. 

• Employees should play a more active role in the 
prevention of occupational hazards because employers 
cannot exercise full control and surveillance, although 
they use technology and offset any difficulties in case of 
lack of regulation of preventative measures adapted to 
the particular features of remote work. Take for instance 
employees’ breach when they hinder or endanger their 
own occupational health. As to occupational hazards 
for remote workers, it is important to check if employees 
are connected, using email entering username and 
password, or use computers or telematics devices 
extensively or are disconnected, which will be treated 
differently. They may suffer the so-called psychosocial 
risks associated with stress or depression. However, 
there are some distinguishing elements for teleworkers, 
namely: personal isolation and a blurring of their work-
life balance. 

• Employers’ control over telework is somehow 
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weakened due to work location and the use of 
telematics. Remote work allows employers to poke 
their nose into employees’ personal life easily thanks 
to the possibility of taking a look at their lifestyle or 
even privacy through computers or other devices. 
Taking a look from the outside may also lead to 
take a look from the inside by capturing messages 
stored at the computer. Which are the existing or 
future regulations about the fundamental rights to 
privacy, dignity, secrecy of correspondence, freedom 
of movement, which are being somehow threatened 
now, requesting Courts’ involvement in some cases, 
although such regulation could not be fully applicable 
in such exotic environments affecting for instance 
free enterprise at employees’ place. 

• Corporate Internet programs or blogs should 
establish how employers will exercise their control 
and disciplinary powers over work outside the office, 
and which smart workers’ conducts may give rise to 
the enforcement of disciplinary actions.

• It is important that the smart working agreement 
should also provide training (i) on the correct use of 
working time; (ii) on how work outside the office may 
impact personal life, and (iii) on safety at work and 

collaboration with employers.

• It is fundamental to have an efficient system to 
monitor smart workers’ productivity. This monitoring 
activity involves privacy and remote control aspects. 
First of all, for the purpose of valid monitoring 
and control employees’ productivity and efficiency 
remotely, without breaching workers’ right to privacy. 

• Smart workers must be given a specific document 
indicating which technological devices will be 
available for the performance of their work, which 
controls the employer will be able to make on these 
devices and what will the consequences be for them in 
terms of disciplinary actions concerning inspections 
made by the employer, how to measure productivity 
remotely and which monitoring system will be used.

• As to privacy protection issues, there are specific 
obligations and limitations on employers, including:
 
- the obligation to provide workers with detailed 
information on how to make proper use of the 
Internet and emails, and the possible control to which 
they may be subject; 
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- a ban on the systematic reading and monitoring of 
emails and web pages visited by employees; 

- the adoption of specific measures aimed at preventing 
the risk of improper use, thus reducing subsequent 
monitoring (e.g. forbidden access to blacklisted sites, 
without registering attempted access); 

- with regard to email, in case of long and scheduled 
absences (e.g. holidays), the provision of automatic 
replies to clients indicating dates of absence and the 
name of a colleague for referral or, in the case of 
unscheduled absences (e.g. illness), the designation 
of a colleague with authorized access to the relevant 
email account.

• It goes without saying that, in the case of smart 
working, which involves the possibility of working 
anywhere, employees will be required to have a 
particularly diligent conduct, both in terms of 
custody of technological devices and data retention 

and confidentiality.

• Under comparative law, different regulations 
guarantee the right to the protection of intimate, private 
and family life as well as private correspondence. 
They even go to state that anyone who unlawfully 
opens somebody else’s correspondence or intercepts 
somebody else’s conversations or communication by 
telephone, by telegraph or by any other long distance 
means of transmission shall be liable to imprisonment 
for between six months to three years.

• From a technical point of view, the working 
document indicates that: “Prompt information 
can be easily delivered by software such as warning 
windows, which pop up and alert the worker that the 
system has detected and/or has taken steps to prevent 
an unauthorized use of the network.” Opening an 
employee’s e-mail may also be necessary for reasons 
other than monitoring or surveillance, for example 
in order to maintain correspondence in case the 
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employee is out of office (for example due to sickness 
or leave) and correspondence cannot be guaranteed 
otherwise (for example via an autoreply or automatic 
forwarding).”

• The Convention principle is that Internet 
communications are not less protected on the sole 
ground that they occur during working hours, in 
the workplace or in the context of an employment 
relationship, or that they have an impact on the 
employer’s business activities or the employee’s 
performance of contractual obligations. In the 
absence of a warning from the employer that 
communications are being monitored, the employee 
has a “reasonable expectation of privacy”. This is an 
innovative concept included in labor laws whereby if 
employees are not warned that their communications 
(email, WhatsApp, Messenger) are being monitored, 
they enjoy a “reasonable expectation of privacy”.

• Regulation is a corporate need. Internet surveillance 
in the workplace or remote work location (meaning 
working environment) is not at the employer’s 
discretionary power. In a time when technology 
has blurred the diving line between work life and 
private life, and some employers allow the use of 
company-owned equipment for employees’ personal 
purposes, others allow employees to use their own 
equipment for work-related matters and still other 
employers permit both, the employer’s right to 
maintain a compliant workplace and the employee’s 
obligation to complete his or her professional tasks 
adequately does not justify unfettered control of the 
employee’s expression on the Internet. However, the 
global trend is that the unacceptable use of email 
as a business tool has given rise to new reasons for 
employment termination.

• Based on the aforementioned, employers may 
effectively exercise their right to monitor the use of 
tech tools. The challenge is that such right should 
not eventually collide with the fundamental right 
to privacy in correspondence and the subsequent 
violation of employees’ right to privacy and private 
life. 

• Email is not only a business tool but a technological 
and communication means to do one’s job, attract 

customers, transmit the culture and values of the 
company, share knowledge. Email, WhatsApp and 
Messenger have gained special relevance: their 
acceptable use should be a part of employees’ 
duties. And this also applies to the use of Internet, 
platforms, I-Cloud, cellphones, notebooks, any 
digital device that today are indispensable to stay 
connected while working from home; these are the 
key tools for working away from the workplace, 
teleworking. Employees should become aware, 
take full responsibility and get committed to its 
proper use. And it is important to clearly establish 
which means of communications are permitted for 
personal purpose because they are not forbidden.

In our opinion, corporate policies about e-mail 
should involve HR sectors and all company leaders. 
Managers must provide daily support to monitor 
and shape employees’ conduct –in particular when 
one of the main channels of direct communication 
with customers (to provide services and promote 
business) is email; they must meet the standards 
at each company because each email sent conveys 
companies’ values.
     
Hence, a comprehensive Internet usage policy in the 
workplace must be put in place, including specific 
rules on the use of email, instant messaging, social 
networks, blogging and web surfing. Although 
policy may be tailor-made to the needs of each 
corporation as a whole and each sector of the 
corporation infrastructure in particular, the rights 
and obligations of employees should be set out 
clearly, with transparent rules on how the Internet 
may be used, how monitoring is conducted, how 
data is secured, used and destroyed, and who has 
access to it.

All employees should know about any policy 
about Internet use in place during and after office 
hours, and the use of proprietary communication 
elements involving the employer, employees or third 
parties. All employees must be notified personally 
of such policy and consent to it explicitly. Before a 
monitoring policy is put in place, employees must be 
aware of the purposes, scope, technical means and 
time schedule of such monitoring. 
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Panel IX of the National Labor 
Court of Appeals issued the 
following ruling on June 12, 2020:

• It is worth mentioning that 
the purpose of this Court 
order –interim relief without 
notice- is that the Defendant 
and Workers’ Compensation 
Insurance Company (ART) 
provide employees with the 
necessary personal protective 
equipment to work at the health 
sector in the context of the public 
health emergency declared under 
Executive Order 260/2020 (March 
12, 2020), as extended by Act No. 
27541 as a result of the Covid-19 
pandemic.
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• In other words, the purpose of this Court decision 
is to protect the right to health and psychological and 
physical integrity for those who work. Remember 
that employers have the duty of workplace safety 
and prevention under Section 75 of the Employment 
Contract Act and the constitutional duty not to do any 
harm (Article 19 of the National Constitution) and 
one of the core principles of labor and employment 
law: employees’ indemnity.

• In addition, Acts No. 19587 (Sections 4, 8 and 9) and 
24557 (subsection a. paragraph 2. Section 1 and 31) 
lay down the duty to prevent occupational hazards 
for employers and workers’ compensation insurance 
companies.

• The right to health is included in the right to life, and 
the public authorities have the undeniable obligation 
to ensure this right with positive actions.

• Businesspeople’ power of management is mainly 
oriented to create a work organization where 
workplace safety and employees’ health is the top 
priority.

In other words, the workplace must necessarily 
provide decent working conditions, ensuring full 
compliance with safety rules both broadly speaking 
and in relation to the specificities of each activity.
Prevention to protect employees’ health and physical 
integrity is the legitimate presumption for work, and 

cannot be separate from the adequate protection of 
the dignity of the human person. 
In this context of pandemic, Resolution 1 by the Inter-
American Commission of Human Rights “Pandemic 
and Human Rights in the Americas” of April 10, 
2020, containing the standards of the Inter-American 
System of Human Rights and recommendations for 
the Member States of the region to deal with Covid-19 
from the perspective of human rights.
[It is therefore essential that policies be adopted 
to effectively prevent contagion, as well as social 
security measures and access to public health 
care systems that can provide timely, affordable 
diagnosis and treatment, and give comprehensive, 
non-discriminatory physical and mental health 
care to people in a particularly vulnerable situation, 
underlining that health is a public good that must be 
protected by all States.]

The right to health means the right 
of all persons to enjoy the highest 
attainable standard of physical, 
mental and social wellbeing.

This right includes timely and appropriate health 
care, as well as the essential, interrelated factors of 
availability, accessibility, and acceptable quality of 
health care services, goods and facilities, including 
medication and the benefits of scientific progress in 
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this area, under equal, non-discriminatory conditions.
The Inter-American Commission on Human 
Rights offers the following recommendations to 
the governments of the member states: Ensure 
the availability and timely provision of sufficient 
quantities of biosecurity materials, and essential inputs 
and medical equipment for the use of health care 
personnel, strengthen their technical and professional 
training in the management of pandemics and crises 
of infective diseases, ensure that their rights are 
protected, and that basic resources to confront this 
type of health emergency are made available.

• In other words, some of the standards set forth by 
the Inter-American Commission of Human Rights 
in the context of the Covid-19 pandemic include the 
effective prevention to avoid contagion, the right to 
health as an inclusive right related to the enjoyment 
of the highest attainable standard of physical, mental 
and social wellbeing, timely and appropriate health 
care, as well as the essential, interrelated factors of 
availability, accessibility, and acceptable quality of 
health care services, goods and facilities, including 
medication and the benefits of scientific progress 
in this area; they are fundamental responsibilities 
of the government of the states and employees and 
employers under industrial relations.

[In addition, the ILO states that “Workers must feel 
safe at their workplaces, both from risks directly 
related to COVID-19, and indirect risks, including 
psychosocial issues and ergonomic risks related to 
working in awkward positions or with poor facilities 
when working from home, the guidelines say.] They 
should have the right to remove themselves from any 
situation “which they have reasonable justification 
to believe presents an imminent and serious danger 
to their life or health”, and “shall be protected from 
any undue consequences” The document proposes 
that each specific work setting, job or group of jobs 
should be assessed before returning to work and 
that preventive measures should be implemented to 
ensure the safety and health of all workers.

In this particular case, no evidence is required to 
prove the obvious facts, the imminent risk of working 
without personal protective equipment to avoid 
Covid-19 infection, i.e. prevent health-care workers 
to get infected while providing essential services 

during the pandemic.

According to Couture, obvious facts include those 
that are in the public domain, engrained in the culture 
and regular information of individuals in relation 
to a certain place or social circle or time when the 
decision is taken (Couture, Eduardo, Fundamentos 
del Derecho Procesal Civil, 4th Edition, Buenos Airs, 
B de F, 2002, page 177 onwards).

The Court finds that there is imminent danger when 
personal protective equipment is not adequately 
provided, as resolved by the Lower Court, and now 
confirmed and sustained. 
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We would like to share this landmark 
decision of July 8, 2020 in the matter of 

Mareco, Julián Andrés et al v EXPRESO 
SINGER SA DE TRANSPORTE on 

interlocutory relief by a Labor Court in the 
Province of Misiones. 

The most relevant aspects include:

• The decisions taken during the public health 
emergency as a result of the Covid-19 pandemic are 
mainly aimed at protecting people’s health, imposing 
a stay-at-home order, social distancing, lockdown, 
which paralyzed the economic activity. Workers have 
been put in a critical situation.  
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• According to ILO estimates, some 25 million job 
positions will be lost around the world as a result of 
the Covid-19 pandemic.

• Executive Order No. 297 of March 19, 2020 
established the mandatory preventative social 
quarantine, which has been extended by different 
executive orders and eased or relaxed depending on 
how the health system was doing in each province.

• Section 8 of Executive Order No. 297/2020 states 
that “during the mandatory preventative social 
quarantine” workers at the private sector will be 
entitled to collect their usual pay under the terms 
and conditions set forth in the regulation by the 
Department of Labor and Social Security.

• Resolution No. 219/2020 by the Department of 
Labor was passed to regulate it. Section 1 states that “... 
the amounts paid shall be non-salary in nature except 
for contributions to the national health insurance 
system and the National Institute of Social Services 
for Pensioners and Retirees [Instituto Nacional de 
Servicios Sociales para Jubilados y Pensionados].” This 
Resolution was repealed by Resolution No. 276/2020 
with retroactive effects, so as Maddaloni explains 
all the amounts to be paid shall be salary in nature 
(Maddaloni, Osvaldo A., El artículo 223 bis de la LCT 
en tiempos del coronavirus. ¿Excepción de suspender 
por falta o disminución de trabajo o fuerza mayor?, 
Revista de Derecho Laboral Actualidad: Suplemento 
Digital: El impacto del coronavirus en las relaciones 
laborales, 1st Revised Edition, Rubinzal Culzoni, 
Santa Fe, Dossier No 4, May 2020, RC D 1656/2020).

• Executive Order No. 332/2020, as amended, created 
the Emergency Aid Program for Employment and 
Production (ATP, for its acronym in Spanish), offering 
the following benefits: a) Extended deadline or 
reduction of up to 95% for employers’ contributions 
to the Argentine Integrated Pension System; b) 
Supplemental Wage: allowance paid by the National 
State to workers under employment relationship 
at the private sector, c) Zero-interest rate loan for 
persons who have joined the Simplified Scheme for 
Small Taxpayers and for the self-employed under the 
conditions set out by the Chief of Staff Office and the 
Central Bank of Argentina, within the scope of their 
jurisdiction, with 100% subsidy for the total financial 

cost; d) Integral Unemployment Benefit System: 
eligible workers under Acts No. 24013 and 25371 will 
get an unemployment benefit.

The Supplemental Wage is paid 
by ANSeS, amounts to 50% of 
workers’ net salary in February 
2020, and cannot be below one 
month’s minimum wage or above 
two months’ minimum wages or 
the total net salary for February 
2020.
The Supplemental Wage is considered payment on 
account of wages or allowances payable in money 
under Section 223 bis of the Employment Contract 
Act No. 20744 (consolidated text 1976), as amended. 
This has been regulated by Resolutions No. 408/2020 
and 558/2020 establishing that if employers pay wages 
and the abovementioned allowance in excess of the 
amount workers should have received, the payments 
in excess may be considered payment on account of 
wages for the following month.

• Executive Order No. 329/2020 stipulated the ban 
on work suspension due to force majeure or a lack of 
work or reduction in operations for a 60-day period, 
which was then extended by Executive Order No. 
487/2020. Section 3 excluded “suspensions under 
Section 223 bis of the Employment Contract Act” 
from such prohibition.

• On April 27, 2020 the Workers’ General 
Confederation [CGT, for its acronym in Spanish] 
and the Argentine Industrial Union [UIA, for its 
acronym in Spanish] reached a framework agreement 
for suspensions under Section 223bis. Workers who 
cannot render services regularly shall be suspended 
with pay, and employers shall pay them a non-salary 
amount that cannot be below 75% of their net salary. 
This amount shall pay contributions under Acts No. 
23660 and 23661 and union dues. Any agreement 
meeting these conditions or containing more 
favorable terms for workers shall be automatically 
approved by the enforcement authority. Otherwise, 
admissibility needs to be assessed. In turn, in the case 
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of supplemental wage under Section 8 of Executive 
Order No. 376/20, ANSeS pays a portion –never 
below one month’s minimum wage- as a part of the 
abovementioned benefit, and employers must pay the 
remaining amount to reach the total.

• As a result of this agreement, the Department of 
Labor issued Resolution No. 397/2020, as extended 
by Resolution No. 475/2020, establishing that joint 
requests made by unions with legal status and 
companies seeking to impose suspensions under 
Section 223 bis of the Employment Contract Act, in 
full accordance with the abovementioned framework 
agreement, submitting a list of the staff involved, shall 
be approved after the Enforcement Authority controls 
legality. The same criterion will apply to those cases 
where the agreement is more favorable to workers 
(Section 1). If the request is filed by a company under 
the same conditions, notice will be served to the 
union, and if within three days of submission there 

is no objection, it will be deemed to be accepted 
and therefore approved. Objection means that 
negotiations will begin (Section 2). If the request does 
not fully meet the terms of the framework agreement, 
its terms will be subject to control by the Enforcement 
Authority. Executive Order No. 529/2020 excluded 
the maximum terms under the Employment Contract 
Act, which may be extended during lockdown.

Act, which may be extended 
during lockdown.  
Non-salary allowances shall pay 
contributions under Act No. 23660 
(Social Health Care Scheme) and 
Act No. 23662 (Health Insurance 
System) in their entirety as well as 
the statutory union dues. 
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• When in times of crisis employers opt for work 
suspension under Section 223 bis of the Employment 
Contract Act, they extend the suspension period under 
Sections 220 and 221 of the Employment Contract, 
whereby workers individually or their unions agree 
not to work during suspension for financial reasons 
under Section 219 of the Employment Contract Act, 
even when employers at their discretion pay a certain 
amount of money to partially compensate for wages 
during such period. The requirement for agreement 
validity is the approval by administrative authority. 
So unless any fraudulent maneuver is duly proven, 
workers are not entitled to file any eventual claim 
seeking any difference between the amount earned 
and the salary they should have collected during 
suspension.  

• Considering this agreement is a contract in nature, 
it is very important to observe the principles of good 
faith, collaboration and solidarity (Sections 62, 63 and 
78 of the Employment Contract Act) and public order 
for labor and employment matters (Sections 959, 1061 
and related provisions of the Civil and Commercial 
Code of Argentina; Section 12 of the Employment 
Contract Act). Therefore, those collective agreements 
that have been reached without the individual consent 
of the workers involved are deemed to be null and 
void… Those workers who take part directly in the 
agreement are notified upon execution and signature. 
For those who have not been directly involved, even 
though the agreement is approved, they must be 
served notice explicitly in accordance with Section 
218 of the Employment Contract Act through 
a registered letter, notarial certificate or written 
communication preferably containing the number of 
Ministerial Resolution. 

• Even though unions bargain collectively and reach 
many agreements of this kind, in order to represent 
workers –in accordance with Section 22 of Executive 
Order 467/88 regulating the Act on Unions [Ley de 
Asociaciones Sindicales] they must have workers’ 
consent to individual representation in writing.  

• In the letters, workers deny such consent and 
what’s more, they deny having been notified of the 
agreement. As the validity requirements for the 
agreement have not been duly met in accordance with 
Sections 223 bis and 218 of the Employment Contract 

Act, it cannot be enforced. It is worth mentioning 
at this point that wages are fully protected under 
emergency laws, namely Emergency Executive Order 
No. 297/2020, as amended, Resolutions 207/2020, 
219/2020 and 279/2020.

• In this scenario, Orsini points out that from a 
strictly theoretical perspective the emergency 
stay-at-home mandate undoubtedly suggests that 
during mandatory lockdown there are contracts 
with forbidden subject matters (Section 40 of the 
Employment Contract Act) because the law or 
regulations (Emergency Executive Order 297/2020, 
as amended; Resolution 207/2020 and 279/2020 by 
the Department of Labor) forbid to employ certain 
people (older adults over 60, pregnant women, people 
with certain underlying health conditions, workers 
with school-age children) or perform certain activities 
(those that are not “essential” under Section 6 of the 
Emergency Executive Order No. 297/2020) and/or 
at certain times (during mandatory quarantine, until 
the school year is resumed). 

• Considering that the stay-at-home order has been 
imposed by the State as public order, there is no 
other option but to ensure that workers will collect 
their wages; Section 8 of the Emergency Executive 
Order 297/2020, as amended, follows not only our 
labor laws governing employment contracts of 
forbidden subject matter (whenever the temporary 
prohibition of the subject matter does not hinder 
the performance of the contract, like in this case, the 
prohibition cannot affect workers’ right to collect 
wages, Sections 42 and 43 of the Employment 
Contract Act) but also the fundamental principles of 
labor laws protecting workers (Article 14 bis of the 
National Constitution), social justice (Articles 75.19 
of the National Constitution and Section 11 of the 
Employment Contract Act), workers’ indemnity and 
hold harmless clauses, non-exposure to business risks, 
because workers should not be liable for the financial 
consequences of a State decision aimed at protecting 
the wellbeing of society in general and workers’ 
specific rights (Orsini, Juan Ignacio, Prohibición 
de trabajo y suspensiones concertadas (art. 223 bis, 
LCT) en el marco de la emergencia socio-laboral 
provocada por la pandemia COVID-19, Rubinzal 
Culzoni, Cita: RC D 2316/2020). Please bear in mind 
the 95% reduction in employers’ contributions. In 
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other words, employers cannot evade their main 
responsibility, which is their obligation, and cannot 
share losses by passing their own business risks onto 
workers, who are not supposed to assume business 
risks.

• The Court decision states that: "The Company is 
clearly undergoing a difficult situation, because it 
cannot perform its activity but it does not mean that 
it can pass all the costs of the public health emergency 
decision taken by the State on to workers. This is not 
the time to analyze the limits of the negotiation under 
the terms of Section 223 bis - because the general 
agreement has not been approved by the State, listing 
the workers involved, and because it does not comply 
with the guidelines of the framework agreement that 
Resolution 397/2020 took as a reference for approval. 
However, it is worth mentioning that the Employer's 
claim does not even reach that minimum standard. 

"The minimum rate is 75% of salary, serving as 
a benchmark for agreements in the sectors of 
commerce (April 28, 2020) and restaurant (April 29, 
2020) but this rate may be increased under collective 
bargaining at sector, company or individual level, like 
in the case of the collective bargaining agreement 
for the metallurgical industry (April 28, 2020) or for 
some companies with 100% payment as “non-salary” 
amounts or total or partial employee pay. These 
agreements will not be impacted and are valid. On 
the other hand, there is no political or possibly legal 
margin to negotiate or approve an agreement for a 
rate below that of the CGT-UIA agreement, despite 
the fact that it has already been implemented at some 
companies and sectors. Here it will be necessary to 
take a step back or justify and adequately support 
the reasons for working below the rate agreed and 
stipulated in the Resolution. No. 397/ 2020 by the 
Department of Labor.
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• Naturally, the alternatives ("non-salary" amounts 
with or without reductions) once again challenge 
Sections 9 and 12 of the Employment Contract Act, 
and the strict system of inalienable rights to preserve 
the essential elements of the employment contract 
even against workers' will. And these agreements also 
include the possibility of resignation, but by mutual 
agreement between the parties, with the control 
of the enforcement authority, through a special 
authorization system and, in most cases, with the 
involvement of the representative union and workers' 
individual agreements, within the framework of 
the exceptional, unforeseen, objective, temporary 
crisis and with special regulations that have been 
created due to the pandemic. The essential thing is to 
explicitly describe the situation of each company or 
branch, the reasons for the decision, the time frame, 
and the reasonable and absolutely necessary measure 
affecting fundamental rights as least as possible".

• The general principle is that workers have the right 
to receive their regular usual pay both if they are 
working and if they are not. Any agreement under 
Section 223 bis of the Employment Contract Act to be 
approved by the enforcement authority -Department 
of Labor-, must not impact workers' regular, usual, 
net salary. The advantage for Employers, in addition 
to State aid, which can reach 50% wages, is that 
they will benefit because they will not be making 
employers' contributions except for Social Health 
Care contributions, amounting to nearly 30% of the 
payment they usually make, which is a significant 
savings rate. In other words, with or without State 
aid, workers cannot receive less; in this case a non-
salary payment, as explained for net salary". (Marigo, 
Rubén, La pandemia. Despidos, suspensiones y el 
trabajo digno, en El COVID-19 y su impacto en las 
Relaciones Laborales en Argentina - Segunda Parte 
Luis A. Raffaghelli [et al.], 1st edition. I,J editores, 
City of Buenos Aires, 2020 Cita: IJ-CMXVII-522).

• To sum up, in response to workers' request, the 
Defendant said that it owed a portion of March wages 
and stated that in April and May workers had been 
paid the State supplemental wage only, claiming a 
general agreement under Section 223 bis, with the 
chambers of the sector, which was not approved or 
notified to the workers involved.

• The Defendant did not have the agreement approval 
(it was not invoked) and considered that it had met its 
obligations, even though it clearly breached the salary 
warranty established in the general labor laws and 
also in the emergency rules whereby workers must 
collect the same amount that in February 2020, an 
obligation that must be met. 

• It is important to highlight that the principles and 
protective rules analyzed here -which are the pillars 
of our constitutional Labor and Employment Law- 
should in no way be relativized in times of economic 
and social emergency. Quite the contrary, it is 
precisely in such contexts that these principles gain 
major relevance, because - as the Supreme Court 
has clearly stated - workers, who are in the weakest 
position in any industrial relation, are the ones who 
should receive greater protection in times of crises" 
(Orsini, Juan Ignacio, Prohibición de trabajo y 
suspensiones concertadas (art. 223 bis, LCT) en el 
marco de la emergencia socio-laboral provocada por 
la pandemia COVID-19, Rubinzal Culzoni, Cita: RC 
D 2316/2020).

• Extraordinary times call for extraordinary measures, 
and therefore, the parties to any employment 
relationship and especially employers must spare 
no effort and show calm, tolerance, solidarity and 
cooperation, bearing in mind that the main goal is to 
care for the people first, and then business, providing 
special protection to workers, as enshrined in our 
Constitution”.

• As a result, the Judiciary in the Province of Misiones, 
issued this decision sustaining the Plaintiff ’s claim 
seeking interim relief, and ordered the Defendant 
Expreso Singer SA T to pay any outstanding amounts 
up to date for the balance of March wages, salaries for 
April, May and June, as well as the thirteenth salary 
(SAC) for the first half of the year 2020, until reaching 
an amount equal to February 2020 wages. The amount 
to be paid to each worker will include those received 
as a supplemental wage for each period. The deadline 
is within two days after notice of this decision; 
otherwise a daily penalty of ARS 2,000 will be applied 
to each day of delay (Section 804 of the Commercial 
and Civil Code) as well as the fine set forth in Section 
188 of Labor Procedural Code.
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In an imminent Court ruling that the Judges sign with 
DIGITAL signature, the Labor Court in San Miguel 
has issued its decision in the matter of "Romero 
Sharon Patricia v MM Directa SA on reinstatement 
(expedited summary proceedings)", published in 
Microjuris, on July 27, 2020. The Court has ruled 
that under an employment relationship where the 
employee is working from home the employee has 
choice of venue, i.e. she may choose where to file 
her labor claim according to her home address, and 
highlighted the legal effects of employee's home 
address under remote work contracts.

This recent ruling stated that under remote work 
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contracts there is a shift of the work location, 
meaning the work location under the employment 
relationship arising out of the contract, so employee's 
home address now becomes the location for the 
performance of the relationship under the contract 
and for the employer's business activity, thus creating 
a new concept of "establishment".

That is why the Workers' Compensation Supervising 
Authority has passed specific rules for these cases 
affecting how work is done, such as Resolution 
1552/12, in addition to Section 2 of Resolution No. 
21/20.

In the case under analysis, the motion to dismiss for 
improper venue filed by the Defendant, because the 
Plaintiff exercised the right to choose venue because 
she had been working from home when she was 
terminated, and so she decided to file her complaint 
with the Labor Court in the location where she was 
working, i.e. her home address.

This ruling analyzes the concept of “establishment” to 
include employee's home address when work is done 
remotely from home. As to remote work, employee's 
home address is the location where rules govern the 
parties' conduct: employers exercise the rights arising 
out of the contract because it is the establishment, 
the time and space where employees are given 
instructions for the performance of their jobs, and 
employers exercise the rights enshrined in Sections 
64 - 68 of the Employment Contract Act.

• It is made clear that before the mandatory social 
quarantine imposed by the National Government, 
the Plaintiff had never worked from home before.

• In other words, the employee should have filed her 
claim with the Labor Court in the Judicial District of 
San Isidro or the National Labor Courts in the City of 
Buenos Aires. 

• However, the Plaintiff chose to initiate these 
proceedings with the Court in San Miguel, belonging 
to San Martín Judicial District, knowing full well that 
this exceeded the choice of venue. 

• It is worth mentioning that Section 24 of National 
Act No. 18345 gives the same rights to the Plaintiff 
than Section 3 of Act No. 11653.

• In other words, and as explained above, this Court 
has no authority to hear the claim because it is not 
the proper venue, as provided by Section 3 of Act No. 
11653, so the Defendant [the Employer] requested 
the Court to declare its lack of jurisdiction for 
improper venue and refer these proceedings to the 
National Labor Courts in the City of Buenos Aires 
or, alternatively, to the Labor Court in the Judicial 
District of San Isidro to proceed in accordance with 
the law.

However, the events described in the interlocutory 
judgment indicate that when the Plaintiff was asked 
to work from home, frequent complaints and issues 
at work began to occur (for example, non-compliance 
with the assigned working hours for remote work).
 
The Plaintiff was given verbal warnings by her 
Supervisor (it is made clear that the company uses 
monitoring software to know who is online, who 
is working and when). When the mandatory social 
preventative quarantine was imposed, all personnel 
started working remotely from home.

Faced with this new work arrangement, the Company 
encouraged communication via WhatsApp groups, 
specific chat groups for staff depending on the 
different campaigns, as well as general WhatsApp 
groups.

Participation in these groups was mandatory. In 
other words, employees had to stay connected and 
read messages frequently, because this was the new 
channel of communication to report company news, 
give instructions and explain how work should be 
done from home. And WhatsApp was also used to 
exchange opinions and share experiences among 
operators. In other words, it was not only used as a 
tool to give instructions but also to work together in 
the new environment of physical distancing.

Naturally, tasks should be performed in an 
environment in constant growth, since the pandemic 
- and the subsequent immediate lockdown-, forcing 
the company to take measures and actions on the 
spot, getting ready in no time to keep on doing 
business and protect the jobs of all the families that 
depend on it.

Surprisingly, the Plaintiff exited these groups with 
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no reason, creating a hostile working environment 
among her peers and with her line managers. The 
Supervisor was left wondering how to get the Plaintiff 
meet her duties if she did not participate in these chat 
groups.

Aspectos Legales:
• ILO C155, supralegal in nature (Section 75 
subsection22 of the National Constitution; Act No. 
26693), states in paragraph c) of Article 3 that for 
the purposes of the aforementioned Convention: (c) 
the term “workplace” covers all places where workers 
need to be or to go by reason of their work and 
which are under the direct or indirect control of the 
employer.
 
• Resolution 21/20 of the Workers' Compensation 
Supervising Authority states in paragraph 4 of Article 
1 that when employers allow employees to work from 
home within the framework of the public health 
emergency: 

• The reported address will be deemed to be the work 
location to all intents and purposes under Act No. 
24557 on Workers' Compensation. 

• Section 3 in paragraph 1 and subsections a), b) and 
c) of Act No 11653 states as follows: 
The employee may choose to file their claim with the 
Court: 
a) where the Defendant is located. 
b) where employee works. 
c) where the employment contract was executed.

• Note that the so-called home work is "just another 
name for changing work location outside the office" 
(FERNÁNDEZ HUMBLE, Juan Carlos; Teletrabajo, 
Jorge Rodríguez Mancini (Coordinator), Derecho 
del Trabajo y descentralización productiva, Buenos 
Aires, La Ley, 2010, page 774). 

• Along this line, the change of work location 
means a change in the relationship that arises out 
of the employment contract. Then, employees' 
home address becomes a location where both the 
relationship arising out of the contract and the 
employer's business are conducted, thus creating 
an establishment (Section 6 of the Employment 

Contract Act). That is why Workers' Compensation 
Supervising Authority has issued specific regulations 
for this kind of cases that affect how work is done, 
such as Resolution 1552/12, in addition to the 
provisions of Section 2 of Resolution 21/20. 

• Then employees' home becomes the place where 
rules govern and “regulate the conduct of the parties” 
(cf. FERNÁNDEZ MADRID, Juan Carlos; Ley de 
Contrato de Trabajo. Annotated edition, Volume 
I, Buenos Aires, La Ley, 2 expanded and updated 
edition, 2012, page 228). Since employers may exercise 
their rights under contractual law because it is an 
establishment, once again, the time and space where 
employees are given instructions and employers 
exercise their rights in accordance with Sections 64 - 
68 of the Employment Contract Act. 

• The Plaintiff has exercised the right to choose the 
Court with which to file her claim because she was 
working from home when she was terminated, and 
decided to sue in the Labor Court in the location 
of where she was working, her home address. Her 
home address is Avenida Presidente Perón No. 3943 
1st Floor Department “D” of in the District of José 
Clemente Paz, Province of Buenos Aires (Section 3 
subsection b) Act No. 11653). 

• As explained by Professor Justo López, the business 
establishment is a part of the company that can be 
differentiated but cannot be separated because it 
is indispensable for its ultimate purpose (LÓPEZ, 
Justo; CENTENO, Norberto O .; FERNÁNDEZ 
MADRID, Juan Carlos; Ley de Contrato de Trabajo, 
annotated edition, Volume I, Buenos Aires, Ediciones 
Contabilidad Moderna, 1978, page 71). 

• At this point, the law and scholars' opinion support 
the solution proposed in this Decision in accordance 
with paragraph 4 of Section 1 of Resolution 21/20 by 
Workers' Compensation Supervising Authority. 

• By merely reading the background information 
of this case, it can be found that the Defendant 
contradicted itself when on the one hand it denied 
something (that the Plaintiff worked from home) that 
it then recognized (the Plaintiff 's performance under 
such work arrangement and its evaluation, which is 
not analyzed at this stage of the process). 
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• This contradiction is also shown in an email message 
dated May 8, 2020, where the Defendant imposed 
a disciplinary action to the Plaintiff while she was 
working during the mandatory preventative social 
quarantine under Executive Order No. 297/20, during 
which the Defendant stated that: "all personnel was 
to work from home." It is worth mentioning that the 
existence of such email matches the mail sent by the 
Defendant on May 11, 2020. 

• The Plaintiff has exercised the right to choose venue 
to file her claim because she was working from home 
when she was terminated, and decided to sue in the 
Labor Court in the location of her home address 
where she was working. Her home address is Avenida 

Presidente Perón No. 3943 1st Floor Department “D” 
of in the District of José Clemente Paz, Province of 
Buenos Aires (Section 3 subsection b) Act No. 11653). 

• Finally, the Supreme Court of Justice of the Province 
of Buenos Aires decision is conclusive about the 
Plaintiff 's right (Sections 279 Civil and Commercial 
Procedural Code; Sections 55 and 63 Act No. 11653): 
The provisions of Section 3 of the local procedural 
system is clear: employees have right to choose the 
venue where to settle any conflicts with their employer 
(Supreme Court of Buenos Aires L109.402, “Cuellar”, 
judgment of 4-V -2011).
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Imminent Court Decision homologating:

An Agreement
in US dollars 

This case sparks interest because
General Electric (GE) reached an
agreement with a top executive
at Court for payment in US dollars. 



The National Labor Court No. 74 did not sustain 
the homologation of the agreement made, without 
assessing the intrinsic aspects of the settlement 
reached by the parties (see Section 15 of the 
Employment Contract Act) in relation to a payment 
in foreign currency, which is not our legal tender, of 
the capital sought in the complaint and the fees of the 
attorneys representing the Plaintiff, in virtue of the 
different prohibitions and restrictions on the access to 
the foreign exchange market under Communication 
A 6770 by the Central Bank of Argentina and its 
successive amendments, together with the applicable 
provisions of Section 124 of the Employment Contract 
Act, Section 3 ILO C95 (see subsection 22 and Section 
75 of the National Constitution), Acts No. 23928 and 
25561, among other rules regulating payment of this 
kind of obligations.

However, the National Labor Court of Appeals, Panel 
VI, on February 20, 2020 ruled that the agreement 
was valid and proceeded to homologate an agreement 
in US dollars. Consequently, the Court resolves as 
follows: I) Homologate the settlement agreement on 

pages 1283/1284 signed and dated February 12, 2020.
 
Signed by
• GRACIELA LUCIA CRAIG, Appellate Court Judge
• LUIS ANIBAL RAFFAGHELLI, Appellate Court 
Judge
• FABIANA SILVIA RODRIGUEZ, Appellate Court 
Clerk

The Court of Appeals renders its ruling explaining 
that:

• The parties say that they have reached a settlement 
agreement whereby without acknowledging facts or 
rights the Defendant offers to pay the Plaintiff USD 
2.2 million (two million two hundred thousand 
US dollars) as compensation for seniority, and the 
Plaintiff abandons his claim for the other items.
• The Defendants will pay the amount agreed in the 
settlement by Court deposit within fifteen business 
days following notice of the homologation; the parties 
say that the settlement payment is not subject to 
Income Tax.

Experienced professionals committed to providing top-quality service 
49



• The Plaintiff and his attorneys say that once the 
total amount is collected, he will have nothing further 
to claim against the Defendants or any of its past or 
present subsidiaries, headquarters, predecessors, 
successors, branches, and/or any affiliates or related 
companies, or any of its directors, employees, 
managers, shareholders and agents.

• Both parties filed an appeal against the decision 
rejecting the homologation of the settlement 
agreement (pages 1292 and 1293/1295).

• Both parties say that the settlement payment is not 
subject to Income Tax.

• The parties agree to maintain strict confidentiality 
and do not disclose any of the terms, conditions 
and provisions of the agreement. This duty of 
confidentiality applies to all the members of the law 
firm that acted on behalf of the Plaintiff. 

• The Plaintiff says that while working for the 
Defendants, he had permanent access to confidential 
information and proprietary business secrets of 
the Defendants, related companies and officers, 
and now expressly and personally agrees to keep 
any proprietary information, confidential data and 
business secrets in strictest confidence, and not to 
disclose any confidential information he may have 
accessed or developed at any time.

• The parties agree that the court costs will be paid by 

the Defendants.

• Based on the nature of the items claimed and 
considering that the agreed conditions are reasonable, 
without breaching public order, this agreement is 
homologated in accordance with Section 15 of the 
Employment Contract Act and Section 309 of the 
Civil and Commercial Code of Procedure.

• In virtue of the tasks performed and the applicable 
rates, the Court awards a fee of 6% of the settled 
amount (Decree-Law No. 16657/58) for each 
accounting expert and translator involved.

• In accordance with the provisions of Section 42 
of Act No. 18345, the Defendants are exempt from 
paying the filling fee.

• GE OIL & GAS AND PRODUCTS & SERVICES 
ARGENTINA S.A., GE OIL & GAS ESP HOLDING 
INC. and GE OIL & GAS ESP INC are ordered to 
pay the Plaintiff USD 2.2 million (two million two 
hundred thousand US dollars) as explained in the 
respective Recitals.

• This file is referred to the Lower Court for Plaintiff ’s 
payment.

• Section 1 of Act No. 26856 and Ruling No. 15/2013 
by the Supreme Court of Justice of Argentina should 
be enforced. 
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As a matter of fact, Section 5 of this EO states as 
follows: During the effective term of the employment 
emergency, in those cases where the validity of the 
employment termination without fair cause is not 
challenged, the employee in question shall be entitled 
to collect double severance pay in accordance with 
the provisions of Emergency Executive Order No. 
34/19. In addition, Section 6 places a cap: In order to 
calculate final severance pay, as provided by Section 
5 of this EO the amount of double severance pay 
shall by no means exceed ARS 500,000 (five hundred 
thousand Argentine pesos).

As a result, the items of the severance package 

The newly passed Executive Order 
No. 39/2021 places a cap on double 
severance pay at ARS 500,000.

that were usually doubled, such as payment under 
Section 245 of the Employment Contract Act, notice, 
thirteenth salary on notice, full termination month 
and the proportional thirteenth salary, are now 
capped at ARS 500,000 if when doubled, they exceed 
this cap. 

In other words, the cap of ARS 500,000 applies to 
the aggregate of items that make up the severance 
package in case of termination without cause, and not 
on each one of them, unless they reach this cap.  

• For all future negotiations [in case of termination 
by mutual agreement] the new basis for calculating 
double severance pay shall be taken into account 
considering this new guideline under Executive 
Order 39/2021, published in the Official Gazette of 
January 22, 2021.

•For example: If severance pay under Section 245 
of the Employment Contract Act amounts to ARS 2 
million, as a result of the mandate of double severance 
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pay, it would amount to ARS 2.5 million.

• In other words, the aggregate of the items that make 
up the severance package (compensation for seniority, 
notice, full termination month, and so forth) amounts 
to ARS 2 million.

• And with the cap under Section 6 of Executive Order 
39/2021, the total amount will be ARS 2.5 million, plus 
any items that are not part of the severance package 
(days worked, proportional thirteenth salary, unused 
vacation, among others).

• According to Section 5 of this EO, double severance 
pay shall by no means exceed ARS 500,000. 

II) Employment termination without fair cause whose 
validity is not challenged
Finally, the newly passed Executive Order No. 39 
contains the option of an employment termination 
without cause that must be accepted and validated 
by employees in writing for effectiveness. This seems 
to be the right interpretation for the text that reads: 
“employment termination without cause whose 
validity is not challenged”. That is why if the Company 
decides to use this option, employees must give their 
consent in writing and refrain from challenging 
termination validity; this provision opens up the 
possibility of terminating employees without case 
when employees agree. The possibility that employees 
may eventually challenge validity and demand 
reinstatement cannot be completely ruled out. 

This rule does not contain any clarifying provisions. 
In our opinion, this is a possibility –though risky- 
for which employees must give their express written 
consent at the same time termination notice is served, 
IN WRITING, with digital signature or indicating 
notice of termination without cause under Section 245 
of the Employment Contract Act and their consent and 
acceptance to the termination of their employment 
contract, voluntarily accepting it and indicating that 
they would not consider that the termination is null 
and demand reinstatement. However, there are risks 
because employees may challenge their consent on 
the understanding that there is a defect of consent 
(discernment, will and freedom).

III) Income Tax
For an employment termination by mutual agreement 
under Section 241 of the Employment Contract Act, 
below are the legal considerations about Income Tax: 

1) For senior staff subject to Income Tax under 
Section 79 of Income Tax Act, regulated by Executive 
Order No. 976/18:

• a. Severance pay until the statutory amount set 
forth in Section 245 of the Employment Contract 
Act (Vizotti cap, as appropriate) plus ARS 500,000 
(provided this amount does not exceed the amount 
under Section 245 of the Employment Contract Act) 
in this proportion would be exempt from Income Tax
• b. Severance pay for other items or reason: subject 
to Income Tax

2) Non-senior staff is not subject to the provisions of 
Executive Order No. 976/18: 
Any severance pay may be exempt from Income Tax, 
based on the argument that this is compensation 
paid directly as a result of the voluntary termination 
of the employment contract, and that is why it is 
“excluded” from Income Tax 4th Bracket under the 
terms of subsection 1) of Section 2 of Act No. 20628 
in accordance with the precedent by the Supreme 
Court of Justice of Argentina in the matter of Negri, 
Fernando Horacio v EN – AFIP-DGI on July 15, 2014 
and AFIP Circular 4/2016 Official Gazette August 18, 
2016 and General Resolution No. 4003 by analogy.  
 
For an employment termination by mutual agreement 
(under Section 241 of the Employment Contract 
Act), severance pay is agreed between the parties 
and there is no statutory amount established in the 
law. In practice and based on customs and usage, 
the general rule is that companies use the maximum 
mandatory statutory severance pay as a reference 
to determine the severance package to offer. Those 
parties who have been negotiating lately should now 
take into consideration the newly passed Executive 
Order placing a cap on double severance pay, and the 
subsequent changes on taxation, which will provide a 
new framework for their negotiation, unless for any 
other reason the Company decides to make a different 
offer, which is not prohibited.  
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Resolution No. 1643 by the Department 
of Health Section 1 has been issued on 
October 6, establishing that people with 
obesity (BMI equal to or more than 
35.0 kg/m2) (Obesity Class 2 and 3) are 
included in the at-risk group, within the 
framework of the provisions of Section 
1 of Executive Order No. 260/2020 and 
Section 3 of Resolution No. 627/2020 by 
the Department of Health, as amended 
by 1 of Resolution No. 1541/2020 by the 
Department of Health.

Remember that the Department of Health included 
people living with obesity into Covid-19 at-risk group 
list under Resolution No. 1541/2020. This Resolution 
stated that “based on other countries' experience and 
the prevalence of cases, evidence shows that obesity 
is a factor that may increase the risk for getting 
COVID-19 or having severe illness”. 

DEPARTEMENT OF HEALTH - Resolution No. 
1643/2020 RESOL-2020-1643-APN-MS- City of 
Buenos Aires, October 5, 2020

WHEREAS based on other countries' experience and 
the prevalence of cases, evidence shows that obesity 
is a factor that may increase the risk for becoming 
infected with or having severe illness from COVID-19.

WHEREAS with Resolution No. 1541/2020, the 
health authority included people with obesity into the 
at-risk group.

WHEREAS adult overweight and obesity are defined 
by a BMI (Body Mass Index), a person’s weight in 
kilograms divided by the square of height in meters 
(KG/m2).

WHEREAS the WHO defines overweight as having 
a BMI equal to or more than 25 kilograms per 
square meter, and obesity as a BMI of 30 or greater. 
It establishes different classes of obesity: Class 1: BMI 
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30.0-34.9 kg / m2, Class 2: BMI 35.0-39.9 kg / m2 and 
Class 3: BMI> 40 kg / m2.

WHEREAS the different classes of obesity have 
their own characteristics that should be recognized, 
discussed and treated in a different way, even in the 
framework of the COVID-19.

WHEREAS it is then essential to describe the 
characteristics and types of obesity in order to 
determine which of them is a risk factor for 
Coronavirus SARS-COV2 and an eventual severe 
condition.

WHEREAS different studies around the world show 
that people with a BMI of 35.0 kg / m2 or greater 
(Obesity Class 2 and 3) may have a moderate-to-
high risk of severe disease or complications (death, 
hospitalization in Intensive Care Unit-ICU- and 
Mechanical Respiratory Assistance).

WHEREAS the UNDERSECRETARIAT FOR 
HEALTH STRATEGIES and the SECRETARIAT 
FOR ACCESS TO HEALTH have given their consent 
to this document.

WHEREAS the General Board of Legal Affairs has 
taken the appropriate action within its jurisdiction.

WHEREAS this measure is issued based on the 
powers conferred by Act of Ministries No. 22,520, as 
amended, Act No. 27541 and Executive Order No. 
260/2020.

Therefore, THE DEPARTMENT OF HEALTH 
RESOLVES as follows: SECTION 1.- People with 
obesity with a BMI of 35.0 kg / m2 or greater (Obesity 
Class 2 and 3) are hereby included in the at-risk group, 
within the framework of the provisions of Section 
1 of Executive Order No. 260/2020 and Section 3 
of Resolution No. 627/2020 by the Department of 
Health, as amended by Section 1 of Resolution No. 
1541/2020 by the Department of Health. 

SECTION 2- This measure will take effect on the date 
of publication in the Official Gazette.

SECTION 3.This Executive Order shall be notified, 
published and referred to the National Board of 
Official Registry and placed in the archives. Ginés 

Mario González García and. October 6, 2020 N° 
44555/20 v. October 6,2020 - Publication date 
October 6, 2020

Then “it is imperative to replace Section 3 of Resolution 
No. 627/2020, to include people with obesity into 
the at-risk groups, as defined in the aforementioned 
Resolution, within the framework of the provisions of 
Section 1 of Executive Order No. 260/2020 ”. 

This Resolution means that it is crucial to make every 
effort to protect this population group, because in 
Argentina obesity is not considered a disease, but a 
"condition" or "risk factor", which may leave gaps in 
potential health care benefits. In fact, the Argentine 
Nutrition Society (SAN) fights for its recognition as 
a disease.

The current at-risk groups for severe Covid-19 
include: 

• People with chronic respiratory diseases: 
diaphragmatic hernia, 
chronic obstructive pulmonary disease [COPD], 
congenital emphysema, bronchopulmonary 
dysplasia, chronic tracheostomy, bronchiectasis, 
cystic fibrosis and moderate or severe asthma.
• People with heart disease: heart failure, coronary 
heart disease, valve replacement, valve disease and 
congenital heart disease.
• People having Diabetes
• People with chronic kidney failure on dialysis or 
expected to start dialysis within next six months.
• People with Immunocompromising conditions:
• Congenital, functional or anatomic asplenia 
(including sickle cell anemia), and severe malnutrition.
• HIV depending on the state (CD4 cell count below 
350 or detectable viral load).
• People with immunosuppressive medication or 
corticosteroids in high doses (greater than 2 mg / kg / 
day of methylprednisone or more than 20 mg / day or 
its equivalent for more than 14 days)
• Oncology and transplant patients:
• with oncohematologic disease up to six months after 
complete remission.
• with solid organ tumor under treatment.
• transplanted solid organs or hematopoietic 
precursors.
• People with disabilities having a disability certificate.
• People with obesity”.
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The
Psychological
Impact
of Isolation due to
the Covid-19
Lockdown

A Court orders the 
Defendant to re-enter the 
amounts paid as vacation 
during quarantine on the 
item line “Accrued Wages”

A Court orders the Defendant to re-enter the amounts 
paid as vacation during quarantine on the item line 
“Accrued Wages”
Here is a summary of the most relevant aspects of the 
attached Court ruling.

• The Employer granted annual leave to an Employee 
during extended lockdown under Emergency 
Executive Order No. 297/20. 

• The final ruling dated June 22, 2020 challenged the 
granting of annual leave during quarantine. 

• The Company emphasized that it acted in good faith 
with the sole aim of giving the employee time off to 
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disengage and recover. 

• Specifically speaking, the Court has focused on 
the legal admissibility of the Employer’s decision to 
grant the Employee pending vacation time from 
2019 during extended lockdown under Emergency 
Executive Order No. 297/20. 

• The Defendant Rigolleau S.A. is ordered to let the 
Employee take pending vacation time from 2019 as 
from the following business day after the end of the 
Mandatory Social Preventative Quarantine imposed 
by the Executive. 

• It is then inferred that there is no possible analogy 
between “mandatory social preventative quarantine 
with a stay-at-home mandate” and “time-off”.  

• Any suspension entails a time frame.  

• Consequently, when the conditions for suspension 
cease to exist, the relationship is resumed as before 
with the respective effects. 

• In other words, the Defendant Rigolleau S.A. should 
grant the Employee pending vacation time from 2019 
as from the following business day after the end of the 
Mandatory Social Preventative Quarantine imposed 
by the Executive, provided the stay-at-home order is 
lifted for the Plaintiff ’s age group.  

First of all, I think it is relevant to analyze the legal 
nature and purpose of the annual leave.

• ILO defines paid annual leave as the pre-established 
number of consecutive days, excluding holidays and 
interruptions of attendance at work due to sickness, 
to which employees are entitled every year provided 
they meet certain conditions of services to take paid 
time off.  

• ILO C52 (1936), ratified by Argentina under Act No. 
13560, expressly states that every person to whom this 
Convention applies shall be entitled after one year of 
continuous service to an annual holiday with pay of at 
least six working days.

• The purpose of annual leave is that employees could 
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detach from work, which is essential for their mental 
and physical health. In other words, employees enjoy 
vacation for their health and wellbeing, and annual 
leave differs from daily or weekly rest periods that 
provide short breaks. 

• Likewise, scholars’ opinions state that the annual 
leave means that employees can take a significantly 
long break from their work, re-energize, change their 
routine, and recover from the daily demands of the 
workplace. 

• It is then inferred that the nature of the annual leave 
is found in the idea that employees need to recover 
from the mental and physical strain of work; that is 
why they are given time to be “offline”.

• The Supreme Court of Justice of the Province of 
Buenos Aires has ruled that “annual leave allows 
employees to recover from the mental and physical 
demands of their jobs during the whole year worked, 
as explained in national and international legislative 
precedents”.

• The International Labor Organization deals with 
the benefit of annual leave in its Recommendation 
47/1936, and again in Article 2 of Convention 52 of 
1936 –effective 1939- stating that any agreement to 
relinquish the right to an annual holiday with pay, or to 
forgo such a holiday, shall be void (Article 4) and that 
only a person dismissed shall receive remuneration 
in respect of every day of holiday due to him (Article 
7), and later on Convention 132 of 1970, revising C52, 
states that agreements to relinquish the right to the 
minimum annual holiday with pay or to forgo such 
a holiday, for compensation or otherwise, shall be 
null and void or be prohibited (Article 12). Supreme 
Court of Justice of the Province of Buenos Aires LP L 
89614 S February 20, 2008 “Martinez, Benito Rodolfo 
v Cooperativa Eléctrica Azul Ltda on Severance Pay”.

Having said that, it is advisable to analyze whether the 
mandatory social preventative quarantine is a period 
where relaxation and integral recovery may occur:  

(a) The impact of quarantine has been studied in 
different groups of people, such as astronauts, those 
serving time in prison, immunocompromised 
children, researchers in Antarctica and older adults. 

(b) First of all, it is worth mentioning that quarantine 
not only dulls our brain causing boredom but also 
makes people’s minds sluggish and lethargic when 
they do not receive positive stimuli in their small 
worlds, leading to depression and anxiety.

(c) These are the symptoms that people may 
experience during the mandatory social preventative 
quarantine (“Efectos psicológicos del aislamiento por 
cuarentena por COVID 19” by Comisión de Política y 
Vinculación Institucional de la Asociación Argentina 
de Ciencias del Comportamiento).

(d) For human beings, mandatory quarantine means 
a loss of usual routine, reduced leisure activities or 
any kind of social contact having direct impact on 
individual liberties and free will. 

(e) Naturally enough, people are concerned about 
getting basic food and personal supplies, not having 
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enough free time away from work or meeting 
caregiving responsibilities. Some people may have 
sleeping problems or difficulties in concentrating on 
daily tasks. Depression and boredom: Being away 
from work and other significant activities change their 
daily routine and may cause sadness or irritability.   

(f) Long periods of time at home may cause boredom 
and loneliness. The loss of autonomy and personal 
freedom associated with isolation and quarantine is 
often frustrating. People may feel anger or resentment 
towards those who give the order of quarantine or 
isolation, or if they think that they have been exposed 
to the virus due to other people’s negligence. 

(g) The Latin American Federation of Sleep Societies 
and the Latin American Association of Sleep 
Psychology [FEDERACIÓN LATINOAMERICANA 

DE SOCIEDADES DE SUEÑO ASOCIACIÓN 
LATINOAMERICANA DE PSICOLOGÍA DEL 
SUEÑO] have issued a document transcribing, 
contextualizing and reaching an understanding on 
APA and WHO recommendations for Latin America 
to deal with the psychological impact of COVID-19 
Pandemic: “If you are sick or have been exposed 
to someone infected with Covid-19, you may feel 
stigmatized by those who fear getting infected if 
they interact with you. You may feel like this because 
of your concerns and limited coping strategies, 
negative thinking and the constant rumination over 
COVID-19 consequences and you cannot sleep or 
you feel sleepy during the day. You may also feel like 
this because of the isolation; you may also tend to 
sleep more or with a different pattern in the sleep/
wake cycle as a result of naps and unusual sleeping 
habits.” 
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(h) Finally, it is crucial to consider the Employee’s age 
(over 60). He belongs to the so-called “high risk group” 
mentioned in the subsequent emergency executive 
orders, and as such he must observe the stay-at-
home order and collect full wages, in accordance with 
subsection a) of Section 1 of Resolution 207/2020 
by the Department of Labor dated March 16, 2020. 
Therefore, the Employee has no other choice but to 
comply with the stay-at-home mandate.  

(i) Under such circumstances the Defendant compels 
the Employee to take time-off, which also shows that 
the Defendant is not precisely acting in “good faith”, 
as claimed in the answer to the complaint.  

(j) Therefore, it is inferred that there is no possible 
analogy between the mandatory social preventative 
quarantine with a stay-at-home order, and time off. 

Any suspension entails the idea of time constraints.

Consequently, once the condition giving rise to the 
suspension ceases to exist, the relationship should be 
resumed as before with the respective effects.

There are different cases for suspension but the 
common denominator is that basic services stop 
(Alonso García, Curso de Derecho del Trabajo, 6a Ed. 
Ariel, pages 518-519).

That is why the Court did not find any reasons to 
believe that the Employee could enjoy his vacation 
time, doing the things he likes to de-stress and 
improve his mental and physical health to come back 
to work refreshed. 

It is advisable to analyze the provisions of Title X 
of the Employment Contract Act; Chapters I – V 
contain a specific list of the reasons that may lead to 
the suspension of certain effects of the employment 
agreement. 

The law deals with the suspension of certain effects 
of the employment agreement, in particular the 
consequences of such suspension. 

In other words, it deals with the main duties arising 
out of the employment relationship as a contract 
where work is done in exchange for salary. 

Without going into this issue because it is just 
common sense that the interim relief sought by the 
Plaintiff should be handled in an expedient summary 
proceeding, for which any delay may be dangerous 
considering there is a strong possibility that the 
claims made by the Plaintiff are reasonable. This is an 
urgent autonomous process, which is not subject to or 
dependent on any other procedure. (Vargas, Abraham 
Luis. “Tutela Judicial Efectiva, acción, bilateralidad, 
prueba y jurisdicción en la teoría general de las 
medidas autosatisfactivas.” J.A. 1998-IV- 652. Lexis 
0003/000452.).

An urgent autonomous process means there is a 
legally protected interest and it is imperative to enforce 
the law. Interim relief is definitely sought when it is 
crucial to be granted protection in accordance with 
the law. (De los Santos, Mabel. “Conveniencia y 
necesidad de legislar sobre las tutelas de urgencia” JA. 
1999- IV-992)

Based on the foregoing, and in full compliance 
with the case law and legislation currently in force 
in support of this decision, in accordance with 
the protection granted under Article 14 bis of our 
National Constitution, whose relevant part reads as 
follows “- Labor in its several forms shall be protected 
by law, which shall ensure to workers (…) paid rest 
breaks and vacation”, I conclude that employee must 
be granted the urgent interim relief sought at Court, 
thus sustaining the Plaintiff ’s claim.  

Therefore, I ask the defendant Rigolleau S.A. to 
itemize the amounts paid as vacation 2019 under the 
heading “accrued wages” within a period of ten days 
following notice of this Court decision.

In addition, the defendant Rigolleau S.A. is ordered 
to give employee the right to enjoy pending vacation 
period 2019 as from the following business day 
after the end of the Mandatory Preventative Social 
Quarantine declared by the Executive, provided the 
mandate to stay-at-home for the Plaintiff ’s age group 
is finally lifted. (Sections 150, 151, 152 and 154 of the 
Employment Contract Act; Article 39 of Constitution 
of the Province of Buenos Aires, Article 14 bis of the 
National Constitution, ILO Convention 52).

Otherwise penalties will be imposed (Section 804 of 
the Commercial and Civil Code).
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