
Institutional publication with latest news and articles about the world of labor and employment law

Expats
International Assignments
Telework
Stock Options
And much more…

Topics

Number

03



Index Page

02
de Diego & Asociados. Abogados.

August 2021

04

03

06

13

15

16

21

24

28

64

32

39

50

56

Introduction

Top Executives Go to Court Again

Another Court Ruling Ordering Payment in US Dollars

My Office Is Gone

Employee Location

Wrong Income Tax Withholding

Employees: High-Risk Groups for Severe Covid-19

Stock Options

Benefits for Expatriate Executives

International Assignment, Telework and COVID-19

Hidden Cameras and Employees’ Right to Privacy

Argentine Court Applies Foreign Law 

Recent Court Ruling Ordering Severance Payment in US 
Dollars for an Executive who Worked in the U.S.

Expatriate Executives who choose another country are still 
protected by Argentine law



Experienced professionals committed to providing top-quality service 
03

Today we are pleased to present you with the third issue of our 
Magazine, where we share legal information, court rulings, latest 

news on labor and employment law and case studies that help 
us understand and analyze different situations in the world of 

business and work.

I hope you find it interesting and useful.

Warmest regards,



On November 30, 2020 the Labor Court ruled on the 
inadmissibility of Sections 9 and 15 of the National 
Employment Act [Ley Nacional de Empleo] and 
analyzed whether the employment of the President of 
the Board and General Manager of the Company was 
wrongly registered.  

The National Labor Court of Appeals, Panel V, 
resolved as follows:

• Even though FCB –Lord & Thomas S.A. today- 

recognized that there had been changes in the company 
name, as explained by the President of the Company, 
if his employment was wrongly registered, he himself 
in his capacity as president of the board and general 
manager of the company would have had full authority 
to regularize any existing wrong registration, mainly 
because the change meant an internal modification 
without paying any further social security taxes 
considering the obligations had already expired.

• Then after the notice of termination, the Company 
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Top Executives
Go to Court Again
Can executives claim employment irregularities
under their own management? 
Wrong Registration. President of the Board
and General Manager of the Company



filed a counterclaim against the Executive for damages 
because if there was any irregularity in his registration, 
he should be held personally liable considering he was 
the highest authority in the Company, in accordance 
with Sections 54, 59, 157 and 274 of the Act on 
Corporations [Ley de Sociedades Comerciales]. 

• Some comments should be made about the Plaintiff ’s 
actions on behalf of the corporation. First, “decisions 
were taken locally and then reported to the Holding 
Company that had a regional group to discuss them 
and once approved, they were carried out”, and 
there is evidence that the Plaintiff in his capacity as 
the president of the board actually took part in the 
measures adopted by the different companies with 
decision-making power, which were then reported to 
the Holding Company.  

• As a matter of fact, Sections 59 and 274 of Act No. 
19550 state that the members of the management board 
shall be jointly and severally liable for administrative 
functions during their tenure, unless there is evidence 
of his opposition to the actions that may go against 
the interests of the corporation. In particular, Section 
59 of Act No. 19550 states that managers and agents 
are unlimitedly, jointly and severally liable for any 
damages caused by their intentional or even negligent 
act or omission.

• Therefore, regardless of his capacity as an employee, 
the Plaintiff cannot claim that he is not liable under 
Sections 59 and 273 of the Employment Contract 
Act [Ley de Contrato de Trabajo] because he did not 
submit any evidence to prove that he even tried to 
regularize his start date before the request of February 
19, and that his action was rejected by other directors 
or the Holding Company. 

• Within this legal framework, the Labor Court finds 
that there is no doubt that the Executive failed to 
register his employment contract as from his start 
date when it was checked that his total length of 
service was acknowledged. 

• The Plaintiff ’s conduct implies not only an abuse of 
power but also his intention to damage the corporation 
he represented. His misconduct may be subject to the 
provisions of Section 59 –duty of care and duty of 
loyalty to promote the Company's best interests- or 

Section 54 of the Act on Corporations considering 
he is jointly and severally liable for damages arising 
out of willful misconduct or negligence; under the 
Argentine system, willful misconduct is inexcusable 
(Section 507 of the Civil Code or Section 1743 of the 
National Commercial and Civil Code currently in 
force). 

• Consequently, this portion of the Lower Court 
decision must be revoked, excluding penalties under 
Sections 9 and 15 of the National Employment Act 
from the amount awarded in the Court Ruling, in 
accordance with the limits imposed on the appeal 
filed by the Defendant. 

• Consequently, the action for damages was subject 
to a claim that is now excluded, because there is 
no evidence of any financial damage against the 
Company, beyond the relevant legal obligations, i.e. 
severance payment for employment termination 
without cause.
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Appellate Court Judge: “Converting the amounts 
awarded in the judgment into Argentine pesos at 
the exchange rate in place on the fourth business day 
following the date of the court ruling would pulverize 
Employee’s severance package; that is why, this Court 
orders payment in US dollars”. 

Legal nature of the relationship between a Top 
Executive and the Company.

Employment Relationship or Consulting Contract 
under Corporate Law? 

The importance of determining whether the Executive 
has business decision-making power

Ultimately, the case under analysis, dated May 6, 
2021, centers on the fact that the parties do not 
agree on the legal nature of the relationship between 
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US Dollars



them. Whereas the Executive claims an employment 
relationship under the terms of the Employment 
Contract Act (LCT, for its acronym in Spanish) [Ley 
de Contrato de Trabajo], the Company argues that 
they hold a consulting contract in accordance with 
the laws of Israel currently in force and that their 
relationship is governed by Corporate Law -Act No. 
19550- thus rejecting any technical, legal or financial 
subordination. 

The Court found that the Executive did not have 
decision-making power because each business 
proposal had to be reported to the Parent Company. 
He used to receive orders and instructions from 
the Defendants, which were also shareholders. The 
Court ruled that the Plaintiff should be classified 
as an employee because he did not have actual 
decision-taking power, based on his functions and 
responsibilities, as proved by the evidence submitted. 
In other words, this is a case of contractual irregularity.   
 
The Executive’s situation could not be likened to 
that of a Shareholder who invests capital and labor 

[Socio-Empleado] under Section 27 LCT because the 
claim was based on Section 21 LCT, and the Lower 
Court ignored the Supreme Court guidance in such 
precedents as “Rica v Hospital Alemán” and “Cairone 
v Hospital Italiano” (February 19, 2015), whereby it is 
stated that the case should be analyzed based on the 
particular features of a technical, financial and legal 
subordination.   
The Lower Court stated that if there is evidence 
that the Executive did not have any equity interest, 
then there is no doubt that once the employment 
relationship claimed is duly proved, the presumption 
under Section 23 LCT shall become applicable, 
ignoring that such presumption becomes effective 
only when evidence shows that there was not an 
employment relationship but services rendered by 
a businessperson. However, the Plaintiff ’s business 
activities, background information, and board 
meetings clearly show that according to the terms of 
the contract he had an obligation to achieve results to 
the Business Group closely linked to earnings, which 
derived from his management. And the Lower Court 
also failed to take into consideration that the Plaintiff 
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had to provide evidence of his legal subordination 
because the presumption under Section 23 LCT 
cannot be applied based on the Supreme Court ruling 
in the matter of Rica v Hospital Alemán.  

• This provision is a rule of international private law, 
similar to Section 1210 of the Civil Code, whereby the 
law of the place of performance applies to contracts 
that are executed in Argentina but performed abroad.  

Having said that and despite employee classification, 
a point on which the parties disagree, the Court 
explained that it was the Company itself who in 
the answer to the complaint acknowledged that the 
Executive in his capacity as President of the Board was 
the highest authority in the organization chart under 
the terms of Sections 59 and 274 of Act No. 19550. 
He had powers that went beyond those of a mere 
employee, with broad dispositive and administrative 
powers conferred under the Board Meeting Minutes 
No. 1, whereby he could decide on the Board make-up 
and sell or transfer company property in Argentina, 
considering he was the highest authority in the 
company and according to his functions, as per Board 
Meeting Minutes No. 15, 17, 18 and 19, showing the 
strategic financial powers he held in the company, 
which do not match those of an employee. His 
obligation was to achieve results, without reporting to 
the Group, just delivering a finished product, unless 
a force majeure event hindered performance, which 
had to be informed to shareholders.        

The Plaintiff ’s performance was not evaluated; what 
was assessed was his compliance with legal obligations 
and the achievement of financial results. The renewal 
of his position as director in subsequent periods 
was subject to the achievement of agreed targets in 
relation to company expansion in Latin America. 

It is worth mentioning that at such procedural stage, 
it was the Company itself who also explained that 
the relationship with the Executive derived from a 
contract of services for a limited period of time in full 
compliance with the laws of Israel, the place where 
the contract was executed with the aim of expanding 
business operations in Latin America. It was expressly 
indicated that he reported directly to the President of 
Latin America. He would be paid USD 120,000 in 
proportion to the number of months during which 

he provided consulting services.  

Considering the two legal systems in support of 
the facts claimed by the Parties, the nature of the 
relationship between the Plaintiff in his capacity as 
Director and the Company should be determined 
based on the essential features of an employment or 
contractual relationship. 

A (i) The features of an employment relationship 
under the Employment Contract Act include:

• The employment relationship has three main 
features: wages - employees work in exchange for 
pay-; orders -employees are given instructions about 
the way in which the job should be done-; and legal 
subordination -employees join a company freely, 
knowing full well that their employer may terminate 
employment in case of breach, and agree to follow 
the orders and instructions given by management 
under the terms of the contract, in accordance with 
the applicable law. 

• Even though these four distinguishing features –
separately- are not enough to determine whether 
there is an employment contract, all of them together 
may define the existence of a contract, although at 
first sight employees’ duties clashes with those of 
directors of a corporation: executives are not subject 
to set working hours or continuing relationship, or 
maximum and minimum number of hours of work, 
but rather they remain in office within a legal time-
frame and may be removed at the shareholders’ 
meeting at any time. 

B. (ii) Types of Directors according to the Companies 
Act [Ley de Sociedades Anónimas] 

• It is crucial to identify these two types of directors 
of corporations: on the one hand, there are those who 
just take care of the administration of the corporation 
under Sections 224 and related provisions of Act No. 
19550, as a corporate officer necessary for the running 
of the business; and on the other, there are those who 
work in special committees or hold technical and 
administrative regular functions (Section 261 of Act 
No. 19550). In this case, precedents show that there 
is a business as well as an employment relationship, 
where a director also performs technical functions, 
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with a peculiar legal nature that has different elements 
that make it incompatible with a typical employment 
contract.     

C. (iii) Director – Employee Functions 

• However, when the actual facts show that the 
functions of a “director-employee” prevail over those 
of a director exclusively devoted to an executive 
position, with little or no participation in corporate 
decisions, there is subordination, and therefore an 
employment contract. 

D. (iv) Consultant

• Considering the stance taken by each party to 
the litigation, after expressly acknowledging that 
the Plaintiff had been hired to render services as a 
consultant, this Court agrees with the Lower Court 
on the application of the presumption under Section 

23 LCT, establishing the existence of an employment 
contract “… unless the circumstances, relations or 
causes giving rise to it prove otherwise”.   

E. (v) Presumption under Section 23 LCT

• The law states that this presumption shall be equally 
valid when implementing non-labor institutions to 
characterize the contract, and when under certain 
circumstances the person for whom services are 
rendered does not qualify as a businessperson. 

• Then after analyzing the applicable law (Section 386 
National Commercial and Civil Code of Procedure) 
and the evidence offered in this case, this Court 
agrees with the Lower Court that the Defendant could 
not remove the abovementioned legal presumption 
because no adequate evidence was submitted to prove 
that the Plaintiff acted as a freelance consultant or 
was the highest authority in the company or realized 
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a profit or loss in the business as a result of his work 
as Director. 

 F. (vi) Bonus: In addition, the Court makes reference 
to the applicable law (Section 303 of the National 
Commercial and Civil Code of Procedure) and the 
precedent of the en banc decision by the Court of 
Appeals No. 35 of September 13, 1956 in the matter 
of Piñol, Cristóbal A. v Genovesi S.A., whereby it 
was found that any rewards paid on a regular basis 
entitle employees to claim payment in the future 
and therefore allow them to go to Court to demand 
payment, unless it is proved that such rewards were 
paid in exchange for extraordinary services or that 
the eligibility conditions that had been once met were 
no longer fulfilled.     

1. The claim for bonus is then sustained because 
there is evidence that it was paid following “objective 
parameters” and other eligibility conditions such as 
continued employment at the time of payment. 

2. The Plaintiff participated in a Stock Options Plan.

G. (vii) Stock Options Plan

The Judge finds it advisable to define this item and 
explains that:

• The Stock Options Plan means the Company grants 
an Employee who holds a managerial position the 
right to purchase company shares of his/her own 
employer or subsidiary of the business group at a 
given price, which is usually the selling price on the 
stock exchange at the time of granting. 

• Then the Employee may realize gains from the 
difference between the stock price at the time of 
granting and the market value at the time of exercising 
the option or selling the shares. 

• It is essential to bear in mind that the Executive 
had been granted 40,000 shares under the company 
Stock Options Plan. Vesting dates were duly notified 
to Employee: 25% of shares would vest immediately 
upon granting and the remaining 30,000 shares at the 
same rate would vest on dates in the following three 
years.  

• Based on the arguments put forward about the 

actual exercise of the stock options, paragraph d) of 
Section 5 of the Stock Options Plan states that any 
vested options may be exercised in whole or in part 
at any time during the stock option term by giving 
written notice of exercise to the Company specifying 
the number of ordinary shares to be purchased in 
accordance with the Plan.  

• Notice shall be accompanied by full payment of the 
exercise price per share by check payable according 
to company instructions or by any other form of 
payment accepted by the Company. 

• At the Board’s discretion and at the request of the 
Employee in the notice of exercise, total or partial 
payment may also be made by selling or transferring 
fully vested ordinary shares to the Company (…) 
based on the Reasonable Market Value of Ordinary 
Shares on the date of Stock Options exercise (…).

• As per the evidence submitted in the case, and the 
agreement between the parties, considering that at 
the time of employment termination, the Plaintiff had 
30,000 vested shares, and that the parties had agreed 
to negotiate, interpret and perform the contract 
according to the principle of free will and good faith 
(Section 1137 of the Civil Code in place back then; 
Section 957 of the Civil and Commercial Code), it is 
worth mentioning that the Plaintiff failed to meet the 
necessary requirements to exercise his stock options.

• And this is absolutely relevant because the 
employment termination agreement and paragraph 
(f) (ii) of Section 5 of the Stock Options Plan expressly 
stated that the Participant could exercise the options 
within a period of three months following the date of 
contractual termination. 

• Even though in general the possibility of exercising 
stock options is subject to active employment once 
the restricted period ends and shares vest according 
to the schedule set forth in the Plan, the peculiarity 
in this case is that the Stock Option Plan stated that 
the employment termination was not a condition 
precedent or condition subsequent (see Section 521 
of the Civil Code in place back then); on the contrary, 
Employee may exercise his stock options within three 
months after termination of contract. 

• Then arguing that the employment termination 
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caused the Employee to forfeit the right to exercise his 
stock options would imply that the effects of the share 
contract is subject to the will of one of the contracting 
parties, in breach of the fundamental rules of contract 
law (see Section 1137 of the Civil Code in place at 
the time of the events; Section 957 of the Civil and 
Commercial Code).

• In this context, considering the purchase price or the 
exercise of the stock option, the Appellate Court Judge 
ruled that the Plaintiff was in a position to exercise his 
options and actually pay for those options, so its value 
should be set. 

• However, the stock option plan would not be included 
in the basis for calculating severance pay because during 
the restricted period the Plaintiff did not receive any 

portion within the twelve months before employment 
termination (see Section 245 LCT). 

H. (viii) Payment in US Dollars – The amount 
awarded in the judgment should not be converted 
into Argentine pesos because the Employee had 
always earned his salary in US dollars.  

• The Plaintiff filed an appeal seeking payment of the 
amount awarded in the judgment in US dollars because 
the Lower Court calculated the amount awarded in 
Argentine pesos, ignoring that the amount of the 
complaint was first converted into Argentine pesos 
merely to facilitate calculation without accepting 
a change in currency as the US dollars was always 
mentioned when describing the Plaintiff ’s salary. 
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• It is worth mentioning that the dispute between 
the parties did not revolve around the fact that the 
Plaintiff used to collect his pay in US dollars or that 
he held banking accounts abroad (Chase Manhattan 
Bank, Houston, Texas, USA; Bank of Scotland and J.P 
Morgan Chase Bank) where he collected salary in US 
dollars. 

• Based on the claims made by the parties and the 
facts described in their respective allegations where 
they expressly stated that the Plaintiff was paid in US 
dollars, the amount awarded in the judgment should 
not be converted into Argentine pesos because he had 
always collected his salary in US dollars. 

• Note that the Lower Court took the highest, monthly, 
regular and usual pay under Section 245 LCT in US 
dollars, and the Court of Appeals accepted it and found 
that converting the amounts awarded in the judgment 
into Argentine pesos at the exchange rate in place on 
the fourth business day following the date of the court 
ruling would pulverize his severance package; that is 
why this Court ordered payment in US dollars. 

• Consequently, the Appellate Court calculated 
compensation for seniority based on USD 6,901 
(Section 245 LCT) and determined the other items, 

such as notice, full termination month and vacation, 
based on the accrued salary of USD 10,300, namely: 
a) Compensation for seniority: USD 55,208; b) 
Compensation in lieu of notice: USD 20,600; c) 
Thirteen Salary [SAC] on notice: USD 1,716.66; 
d) Full termination month: USD 6,180; e) Thirteen 
Salary [SAC] on full termination month: USD 515; 
f) days worked in April, USD 4,120; g) Proportional 
vacation time - year 2006: USD 2,249.52; h) Thirteen 
Salary [SAC] on proportional vacation time - year 
2006: USD 187.46; i) Proportional Thirteen Salary 
[SAC] - year 2006: USD 2,878.35; j) Unpaid Thirteen 
Salary for period that is not barred by the statute of 
limitations: USD 5,756.71; k) Unpaid used vacation 
time: USD 8,652; l) Compensation under Section 2 
of Act No. 25323: USD 10,993.99; m) Compensation 
under Section 15 of Act No. 24013: USD 81,987.99; n) 
Proportional Bonus: USD 5,010.2; o) Stock Options: 
USD 32,900; p) Compensation under Section 16 of 
Act No. 25561: USD 27,604.

• Therefore, the amount of the complaint is USD 
266,559.88, and considering that the amounts 
awarded in the judgment has been established in 
constant currency terms, there is no need to apply 
any rate to adjust pay and compensate for currency 
devaluation. 
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Employees’ new workplace: Home. What would happen 
if the Company does no longer have a physical office? What 
to do when the Company moves location?

My Office Is Gone 

One of the most relevant aspects to analyze is 
communication, and how to design a strategic sample 
note of communication to notify employees and get 
them to accept relocation.
 
Even though company relocation and working 
conditions are discussed with employees, who will 
most likely give their consent, some employees 

might refuse to move because workplace is one of the 
essential constitutive elements of the employment 
agreement. 

When relocation occurs, as a result of the Covid-19 
pandemic for example, it is highly advisable to analyze 
if employees are somehow damaged (with increased 
commuting costs, longer working hours due to 



extended trips, differences in expenses/availability/
meals/snacks/parking, differences in hierarchy in 
work stations) in order to negotiate any compensation 
and avoid any eventual claim for arbitrary change in 
working conditions (ius variandi)

In order to assess any eventual contingency it is 
advisable to gather the following information:

- Address from and to employees will commute

- Reasons for relocation
In general, companies may explain that the new 
offices are aimed at regrouping functional sectors 
(currently distributed) and improving the standard 
of living of their staff. This may lead to find a bigger 
and more comfortable place of their own, centralizing 
production to improve and maximize channels of 
sales and distribution.
  
-  Business relocates 
Central offices or production centers move location

Those employees who are relocated do not change 
their applicable collective bargaining agreement or 
job category, or current salary structure as a result of 
relocation; and they do not change their representative 
Union.  

Even though there is no pre-established commuting 
distance to identify any damage against employees, 
the notion of damage has been dealt with in successive 
precedents whereby two-hour commuting time is 
enough for employees to consider they have been 
constructively discharged and entitled to statutory 
severance pay. 

Section 66 LCT states that employers have authority 
to make all necessary changes in services provision, 
provided such changes do not imply an unreasonable 
exercise of such authority, alter the essential 
conditions of the employment contract or cause any 
physical damage or emotional distress to employees. 

In this specific case, the Court found that the change in 
workplace meant a substantial increase in commuting 
time for the Employee.

It was duly proved that the Employee usually 

commuted daily for two hours (one hour to get to the 
office and one hour to return home) whereas travel 
time to the new jobsite increased to four hours per 
day (two hours each way).

In this context, the Court highlighted that longer 
commuting time to arrive to the relocated office 
meant an abusive exercise of the right conferred 
under Section 66 LCT. 
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How to implement an affidavit of home address in the current digital context
Some companies have been using scanned statements with employees’ signature but now the 
idea is to leave this document aside and accept the signature registered with user and password 
as valid.

If notices are disregarded, this may become a problem. But would it be more important to have 
an agile process?

Some legal considerations about employees’ address:

• Remember that employees’ actual address is indispensable to locate them when they are working 
from home for the purposes of Workers’ Compensation Insurance [ART], and for notices and 
any medical checkups involving occupational and non-occupational diseases or accidents.

• If employees live in an area where mail is not distributed, it is convenient to establish a special 
address for notices; otherwise, they would not receive any notifications or requests.

• Note that it is advisable to have a location map, which may be found in any app, to conduct 
medical examinations or serve notarial notices, for example.

• An Internet address does not replace a postal address but helps ensure compliance with 
employees’ obligations using e-mail and also digital signature in special cases.

• Some companies draw maps of neighborhoods where most employees of a factory live for 
example (house numbers, units) based on photos taken by drone (in public housing complexes 
or housing developments where employees confirm their actual address).

• It is advisable to take prevention measures. Note that under Argentine legal system notices 
must be served to be valid, i.e. they are perfected upon receipt by the recipient.

• All systems require employees to complete a registration process and keep their information 
updated. It is the employee who must adequately enter their address in the company app.

• If employees report their address incorrectly or inadequately, they will be liable for acting in 
bad faith for not receiving notices or controls at their address.

• Corporate policies and codes of conduct lay down rules to ensure that employees can be located 
at the address indicated in the affidavit and by their personal and corporate email address and on 
their cellphone. Many companies are installing GPS tracking devices in employees’ cellphones 
and notebooks.

Employees’ Location
The Importance of Keeping Addresses Updated.



Decision by the National Labor Court of Appeals

When should employers withhold income tax? What 
does accrued income actually mean? And how to 
check if all social security obligations are duly met. 
Analysis of Income Tax Withholdings for Stock 
Options and Long-Term Profit-Sharing Plans. 

The Court rendered judgment in the matter of Olivar, 
Leonardo Oscar v Mondelez Argentina S.A. on 
Employment Termination on April 5, 2021.  

• Specifically speaking, Section 1 of Act No. 11683 
(consolidated text in 1998, as amended) states that tax 
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laws shall be interpreted according to their purposes 
and economic relevance.

• Based on well-grounded Court precedents, the text 
of tax laws –even those containing tax benefits- shall 
not be given a narrow interpretation but should be 
construed bearing in mind the purpose of the law 
based on the principles of reasonable and consistent 
interpretation (Judgments 303:763, 307:871).

• Then it is crucial to address the fundamental issue 
of the nature of Income Tax. As a matter of fact, for 
the purposes of this Act (Income Tax Act), “income” 
means any earnings, profits or yield on a regular basis 
implying a continuous source from which they derive.

•• In this context, “regular” means income that is 
earned over time, on a regular basis, successively.

• In addition, “continuous source” means that once 
income is gained, the source from where such income 
derives still belongs to taxpayers. It must be a long-
lasting or permanent source of income. For taxable 
income the relevant source must not come to an end.

•• That is why the Court ruled that the income tax 
withholdings at the time of final pay are part of 
Employee’s severance package and must be excluded 
from taxation, as provided by the definition of taxable 
income under Section 2 of Act No. 20628 (as amended 
by Act No. 25414).

• As a result, the amounts paid to the Plaintiff 
should be deemed to be a part of his severance pay 
following employment termination and therefore 
final pay should be recalculated and any income tax 
withholdings should be reimbursed.

Date of signature: April 5, 2021
Signed by: GRACIELA CARAMBIA, APPELLATE 
COURT JUDGE
 
I. (a) When should employers withhold income tax? 
What does accrued income actually mean? And how 
to check if all social security obligations are duly 
met. Analysis of Income Tax Withholdings for Stock 
Options and Long-Term Profit-Sharing Plans.

(i).- Cases where the Tax Authority REQUIRES 
Income Tax Withholding 

Based on the Opinions by the Tax Authority under 
analysis, it is usually stated that Whenever an employee 
is paid sums of money by any company belonging to 
the same business group, the Tax Authority requires 
that the local company should withhold Income Tax 
at the time of paying the benefits granted (General 
Resolution No. 1261/2002 by the Tax Authority).

“Any salary payment must be itemized 
in employees’ pay stubs and the resulting 
amount is subject to deductions”. 

(ii) Profit-Sharing and Incentive Plan: payment of 
social security obligations
 
Let’s take another example where an Executive was 
invited to participate in an incentive profit-sharing 
plan provided he kept his employment contract in 
Argentina, and the Tax Authority checked whether 
the local company met its social security obligations 
in Argentina. 
 
In Argentina, this case should be decided based on 
Section 3 of the Employment Contract Act (LCT, 
for its acronym in Spanish), in conjunction with 
the solution adopted by Section 1209 of the Civil 
Code, establishing the necessary conditions for the 
implementation of the plan, and it was the parent 
company in the US, and not the employer in Argentina, 
who set the eligibility conditions, and therefore there 
is no doubt that the price of the company shares will 
take into account the general financial situation of the 
global business group pursuing the same targets.  
 
As you can see now, both the annual bonus and 
regular stock options plans accrue throughout the 
year and may be subdivided by 12 (twelve months) 
to calculate each portion, in accordance with Section 
245 LCT.

• In order to calculate severance pay under Sections 
156, 232 and 233 of the Employment Contract Act, 
the guiding principle is to pay the closest amount to 
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the payment employees should have received if they 
were not terminated.  

• Bonuses and stock options must be paid when 
termination is decided at the employer’s discretion, 
thus employees cannot meet the eligibility conditions 
to be granted both benefits beyond their control.  

(iii) Earnings – Stock Options

• In Argentina there are several Court precedents 
declaring that stock options plans are salary in nature. 
Considering that more often than not, payments are 
made abroad based on local laws (lex loci contractus 
is the Latin term for "law of the place where the 
contract is made), registration requirements (pay 
stubs, special payroll ledgers) as well as social security 
and tax obligations are met in Argentina. 

Consequently, stock options should 
be itemized in employees’ pay stubs 
with the relevant social security 

contributions and taxes, and taken 
into account for calculating the 
thirteen salary and vacation pay.

• Whenever employees decide to sell or exercise stock 
options to collect the difference between the buying 
price and the selling price, the resulting amount 
under Section 113 LCT is deemed to be “potential 
gains”, and the Courts have been ruling along this line 
based on a broad interpretation of the term used by 
lawmakers. 

• Even if this term was created for tips, the concept is 
broad enough to include other payments. In addition, 
ILO C95 states that any amount or benefit payable 
in money under an employment contract is part of 
employees’ compensation similar to salary under 
Section 103 LCT.

• Remember that conventions and treaties signed by 
Argentina have supra-legal status and are subject to 
the National Constitution but above substantive law, 
such as the Employment Contract Act. 
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Consequently, the amounts paid 
are salary in nature and should be 
itemized in employees’ pay stubs and 
pay social security and taxes (income 
tax 4th bracket – see re Almiron, Juan 
Manuel v Tax Authority).

In addition, following the guidance of the Employment 
Contract Act, it is made clear that for a benefit to be 
part of the basis for calculating other items it should 
meet all the requirements under Section 245 LCT first 
paragraph: highest (greater) monthly pay (periodic 
payment) on a regular (excluding extraordinary or 
occasional payments)  and usual (repeatedly) basis 
that employees have accrued, which seems pretty 
obvious because it takes time and a capitalization 
process to create value through the supply and 
demand of shares.  

• Tax Courts have found that the price of shares is 
random, and usually depends on different factors 
beyond employees’ control and is salary in nature. 

In addition, it has been found that Labor Courts 
have jurisdiction to hear claims arising out of stock 
options and awards plans if the agreement reached by 
the parties, whereby the applicable law is the law of a 
foreign country, states that these payments are subject 
to active employment -Sections 20 and 21 of Act No. 
18345.

• As per the criteria and especially based on the 
general principles of labor and employment law, and 
the precedents by the Tax Courts, there is no doubt 
that the amounts collected by employees as a result of 
a difference between the buying price and the selling 
price of stock options are salary in nature, subject to 
labor, social security and tax applicable standards. 

• Some companies have been using this system for 
many years; transactions are carried out every year 
and paid abroad but they are registered locally as 
provided by law. 

• Employees’ inchoate rights should not be harmed 
if it is the Company who decides to terminate 
employment at its own discretion; employers should 



act in good faith as good businesspeople. Gains are 
random and may be checked when employees choose 
to get the respective benefit, and should be taken into 
account to calculate the thirteen salary and any paid 
leaves of absence, such as vacation pay.

• In order words, this payment meets the requirements 
of regular and usual payment under Section 245 LCT, 
in accordance with many different Court decisions. 

• It remains to be analyzed whether earnings accrue, 
in which case they should be subdivided by the 
accrual periods, which if uncertain, they should be 
divided by 12 and assign a portion to each month. 
It is worth mentioning that the model used by the 

Company does not deal with occasional gains but 
rather every year employees may freely decide on this 
kind of transactions based on the earnings accrued, 
provided they meet the eligibility conditions set forth 
by the Company and at employees’ sole discretion. 

• Based on the explanations above, the alternative that 
poses the lowest risk with greater chances of success 
in case of an eventual labor claim is to accept that 
collection means accrual, which is what it actually 
is, because all salary benefits accrue in more or less 
similar periods, and in this context a 12-month 
period before termination seems to be reasonable, as 
provided by Section 245 LCT.
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Is Joint Resolution No. 4/21 legally valid? 
People at high risk who have not been vaccinated yet 
What to do

Employees:
High Risk Groups for 
Severe Covid-19 



In our opinion, given the serious situation caused 
by the pandemic, Executive Order No. 241/21 dated 
April 15, 2021 and Executive Order No. 287/21 dated 
April 30, 2021 have intended to keep the stay-at-home 
mandate for groups who are at increased risk for 
severe illness from COVID-19. No specific reference 
is made to Resolution No. 4/21, but even though the 
wording is rather vague, it could have included the 
exception if that was the intention. 

Considering the public health restrictions currently 
in place and the context in which the EO is issued, 
our advice for some companies who have asked our 
opinion is NOT to ask vaccinated employees to go to 
the workplace based on the terms of Resolution No. 
4/21 at least during the serious situation caused by the 
pandemic that has called for further restrictions. We 
have learned that some essential businesses that have 
asked vaccinated employees to go back to work have 
come into conflict with the unions, and had to take a 
step back. 

Even the specific Joint Resolution that allows a return 
to the workplace does not deal with the case in which 
an employee may refuse to get vaccinated even if he/
she is in a position to get the Covid-19 vaccine, thus 
again appealing to the principle of good faith. 

Joint Resolution No. 4/21 by the Department of 
Labor and the Department of Health states as follows: 
Section 4 - Workers under Sections 1 and 2 of this 
Resolution who may get vaccinated and decide not 
to do so shall act in good faith and do their best to 
mitigate the damages that their decision may cause 
against employers. 

In the event that workers refuse to get vaccinated, 
they should not be asked to go back to the workplace 
because they are still at high risk for severe Covid-19 
since they have not been inoculated. 

It can be said that so far companies have been very 
careful because the law is not clear enough and 
their action may cause union reaction, particularly 
because of the restrictions imposed by the latest 
two Emergency Executive Orders implying that 
Resolution No. 4/21 cannot be fully enforceable by 
virtue of the current public health emergency as a 
result of the Covid-19 pandemic. Remember that the 

note by the Department of Labor indicating that the 
rule is effective but does not have the force of law and 
is just an opinion, which has not been supported by 
the Department of Health, either.  
 
I. High Risk Groups who have not been vaccinated 
against Covid-19

• First off, a key issue to consider is whether Resolution 
No. 4/21 is still in place. We think it is because it has 
not been expressly repealed.

• But it is widely said that Emergency Executive Order 
No. 235/2021 keeps the stay-at-home mandate for 
high risk groups, and nothing is said about vaccinated 
employees, thus ruling out the possibility of asking 
them to go back to work. Actually, there are press 
releases indicating that Resolution No. 4/21 has been 
repealed but they do not explain why.

• If we accept that this Resolution is still in place, we 
believe that employees should be required to go back 
to work and if they refuse to do so, arguing that they 
have not been vaccinated, then the company should 
analyze whether the explanations given are reasonable 
and coherent. Considering that the law does not make 
any reference to this issue, we think that if employees 
do not want to get vaccinated because they are afraid 
of unknown side effects, it is enough to keep the stay-
at-home mandate. 

• Again, vaccination is not mandatory (according 
to the general rule in place), and employees are 
no different from any citizen. There is extensive 
supporting literature on the subject (e.g. the old 
Section 39 of the Workers’ Compensation Act - LRT), 
so employers may urge employees to get the vaccine 
but there is no legal obligation or disciplinary action 
if they refuse to do so.

• Act No. 27491 on “Control of Vaccine Preventable 
Diseases” was enacted on December 12, 2018, 
establishing that it is mandatory to get the vaccines 
listed in the annual immunization schedule set 
forth by the enforcement authority (Department of 
Health); however, vaccines against Covid-19 are not 
included in the list and the law does not provide any 
disciplinary actions against those who refuse to get 
vaccinated, but includes sanctions for health care 
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centers that breach the duties set forth in Sections 15, 
20 and 22.
 
• All in all, in this context an amparo action should 
be filed to urge the Department of Labor to include 
vaccines against Covid-19 in the immunization 
schedules, and only then could companies ask their 
staff to get vaccinated.

• We think this is one possible interpretation but 
considering the lack of clarity of Emergency Executive 
Orders and the serious public health situation we are 
undergoing, we cannot ensure that the Department 
of Labor would keep its stance in case of any eventual 
judicial claim, especially because it is a Joint Resolution 
with the Department of Health, and again it is just an 
interpretative note that does not have the force of law. 
    
• Under Argentine labor and employment law, the 
rule in dubio pro operario is applicable; that is the 
reason why this sort of challenges are risky.  

• As a matter of fact, the same applies to Emergency 
Executive Order No. 287/21 dated April 30, 2021, 
establishing as follows: Section 10 – Stay-at-home 
mandate: The stay-at-home mandate shall be 
observed during the effective term of this EO for 
those cases described in Resolution No. 207/20, 
extended by Resolution No. 296/20, and amended 
by Resolution No. 60/21 by the Department of 
Labor, and any eventual superseding rules and 
regulations.

• Workers at the private sector who should stay away 
from their workplace in accordance with the previous 
paragraph shall be paid non-salary compensation 
equal to their usual pay, net of employers’ and 
employees’ social security contributions. Both 
workers and employers shall keep on making the 
usual deductions for Social Health Care and the 
National Institute of Social Services for Pensioners 
and Retirees (Acts No. 19031, 23660 and 23661) from 
their regular taxable compensation.



Opinion by the Tax Authority (AFIP) 
about expatriate executives
 
Based on the Opinions by the Tax Authority under 
analysis, “When an employee is paid by one of the 
companies of the same business group, for the Tax 
Authority the local company shall withhold Income 
Tax at the time of payment of the benefits granted 
(General Resolution 1261/2002-AFIP).   

Every payment that is salary in nature shall be 
included in the pay stubs; the resulting financial 
benefit as salary item is subject to withholding.  
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In this particular case, the Parent Company gave 
the Executive the possibility of participating in an 
Incentive Plan, benefits or gains on condition that the 
Employee keeps his/her contract in Argentina, the Tax 
Authority shall inspect whether the local company 
withheld or met the social security obligations in 
Argentina. 

In Argentina, this case should be decided based on 
Section 3 of the Employment Contract Act (LCT, 
for its acronym in Spanish), in conjunction with 
the solution adopted by Section 1209 of the Civil 
Code, establishing the necessary conditions for the 
implementation of the plan, and it was the parent 
company in the US –The Dow Chemical Company-, 
and not the employer in Argentina, who set the 
eligibility conditions, and therefore there is no doubt 
that the price of the company shares will take into 
account the general financial situation of the global 
business group pursuing the same targets.    

As you can see now, both the annual bonus and 
regular stock options plans accrue throughout the 
year and may be subdivided by 12 (twelve months) 
to calculate each portion, in accordance with Section 
245 LCT.

• In order to calculate severance pay under Sections 
156, 232 and 233 of the Employment Contract Act, 
the guiding principle is to pay the closest amount to 
the payment employees should have received if they 
were not terminated.  

• Bonuses and stock options must be paid when 
termination is decided at the employer’s discretion, 
thus employees cannot meet the eligibility conditions 
to be granted both benefits beyond their control.

EARNINGS – STOCK OPTIONS

• In Argentina there are several Court precedents 
declaring that stock options plans are salary in nature. 
Considering that more often than not, payments are 
made abroad based on local laws (lex loci contractus 
is the Latin term for "law of the place where the 
contract is made), registration requirements (pay 
stubs, special payroll ledgers) as well as social security 
and tax obligations are met in Argentina.

• Consequently, stock options should be itemized in 
employees’ pay stubs with the relevant social security 
contributions and taxes, and taken into account for 
calculating the thirteen salary and vacation pay.

• Whenever employees decide to sell or exercise stock 
options to collect the difference between the buying 
price and the selling price, the resulting amount 
under Section 113 LCT is deemed to be “potential 
gains”, and the Courts have been ruling along this line 
based on a broad interpretation of the term used by 
lawmakers.

• Even if this term was created for tips, the concept is 
broad enough to include other payments. In addition, 
ILO C95 states that any amount or benefit payable 
in money under an employment contract is part of 



employees’ compensation similar to salary under 
Section 103 LCT.

• Remember that conventions and treaties signed by 
Argentina have supra-legal status and are subject to 
the National Constitution but above substantive law, 
such as the Employment Contract Act.

• Consequently, the amounts paid are salary in nature 
and should be itemized in employees’ pay stubs and 
pay social security and taxes (income tax 4th bracket 
– see re Almiron, Juan Manuel v Tax Authority). In 
addition, following the guidance of the Employment 
Contract Act, it is made clear that for a benefit to be 
part of the basis for calculating other items it should 
meet all the requirements under Section 245 LCT first 
paragraph: highest (greater) monthly pay (periodic 
payment) on a regular (excluding extraordinary or 
occasional payments)  and usual (repeatedly) basis 

that employees have accrued, which seems pretty 
obvious because it takes time and a capitalization 
process to create value through the supply and 
demand of shares.  

• Tax Courts have found that the price of shares is 
random, and usually depends on different factors 
beyond employees’ control and is salary in nature. 
In addition, it has been found that Labor Courts 
have jurisdiction to hear claims arising out of stock 
options and awards plans if the agreement reached by 
the parties, whereby the applicable law is the law of a 
foreign country, states that these payments are subject 
to active employment -Sections 20 and 21 of Act No. 
18345.

• As per the criteria and especially based on the 
general principles of labor and employment law, and 
the precedents by the Tax Courts, there is no doubt 
that the amounts collected by employees as a result of 
a difference between the buying price and the selling 
price of stock options are salary in nature, subject to 
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labor, social security and tax applicable standards.

• Some companies have been using this system for 
many years; transactions are carried out every year 
and paid abroad but they are registered locally as 
provided by law.

• Employees’ inchoate rights should not be harmed 
if it is the Company who decides to terminate 
employment at its own discretion; employers should 
act in good faith as good businesspeople. Gains are 
random and may be checked when employees choose 
to get the respective benefit, and should be taken into 
account to calculate the thirteen salary and any paid 
leaves of absence, such as vacation pay.

• In order words, this payment meets the requirements 
of regular and usual payment under Section 245 LCT, 
in accordance with many different Court decisions.

• It remains to be analyzed whether earnings accrue, 
in which case they should be subdivided by the 
accrual periods, which if uncertain, they should be 
divided by 12 and assign a portion to each month. 
It is worth mentioning that the model used by the 
Company does not deal with occasional gains but 
rather every year employees may freely decide on this 
kind of transactions based on the earnings accrued, 
provided they meet the eligibility conditions set forth 
by the Company.

• Based on the explanations above, the alternative that 
poses the lowest risk with greater chances of success 
in case of an eventual labor claim is to accept that 
collection means accrual, which is what it actually 
is, because all salary benefits accrue in more or less 
similar periods, and in this context a 12-month 
period before termination seems to be reasonable, as 
provided by Section 245 LCT.

• In fact, based on the characteristics of the system 
and vesting periods, this 12-month time-frame is the 
minimum reasonable term. 

• A different solution, i.e. not to compute the amount 
collected by the Employee because it is a one-time 
payment that does not accrue, may lead to high 
exposure for the Company where the Employee may 

claim differences, penalties or surcharges under Act 
No. 24323 for incomplete payment of compensation 
for seniority, review of certificates of employment 
services under Section 80 LCT plus additional 
litigation costs (interest, experts’ fees, attorneys’ fees, 
filing costs)   



Summary:

• (i) On May 14, 2021 the Court decided on the 
case of an Executive who was assigned to the US to 
work immediately under a new contract with the 
Defendant.  

• (ii) It is worth mentioning that the Defendant 
(Argentine company) explained that this was a 
new relationship different from the one that was 
terminated in Argentina, and that the Executive 
worked as a local employee. 

• (iii) Even though this may seem a game of 
intellectual allegations, it can be inferred that the 

Recent Court Ruling Ordered Severance 
Payment in US Dollars for an Executive 
who Worked in the US and Applied
Argentine Labor Law

Plaintiff ’s temporary international assignment to the 
US (without severance payment) is proved by the 
acknowledgment of his total length of service and 
other rights acquired since his start date. 

• (iv) It seems that there is no other supporting 
explanation because the local company did not pay any 
severance package when the contract was transferred 
to the Defendant and asked the Plaintiff to sign a note 
whereby it was stated that the international assignment 
was temporary and he would return to Argentina 
afterwards, thus acknowledging his total length of 
service (Section 18 LCT). In addition, his work visa 
allowed him to work for the Employer requiring the 
work permit only, and when employment ended, he 
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should return to his home country. 

• (v) It can be concluded that even though the place 
of performance of the employment contract was 
transferred from Argentina to the US, between 
subsidiaries of the same business group, the Plaintiff 
did not lose his right to be recognized his total length 
of service under Section 18 LCT.

• (vi) The employment relationship between the 
parties may well be defined as “itinerant”.

• (vii) Severance package must be paid in US dollars. 

A) Analysis of the relevant arguments put forward 
in the Court ruling about expats and international 
assignments:

• The Executive worked in Argentina and was then 
assigned to the US. It is worth mentioning that the 
Argentine Company explained it was a different 
relationship. In the US the Executive worked as a 
local employee, and not as an “expat”, as stated in his 
“resignation” and under the termination agreement 
with his previous employer.

• In the matter of Willard, the Supreme Court of Justice 
of Argentina found that there were two categories of 
employees in the bank branch in New York City: (a) 
local employees, and (b) expats. “Local employees” 
are US citizens or have a work permit or green card, 
and are on the local payroll. 

• “Expats” are usually top executives or middle 
managers who have been hired to work as regular 
employees in Argentina and then assigned to work 
abroad. And basically this type of assignments 
is undoubtedly characterized by the existence of 
successive interconnected events that form a single 
employment relationship. Although the Defendant 
has emphatically argued that the applicable law 
would be the US law considering there was no 
single employment relationship, contrary to what 
the Plaintiff stated, the truth is that in the answer 
to the complaint the Defendant admitted that the 
Plaintiff had been informed that his position would 
be terminated as from June 10, 2007 for reasons of 
business reorganization and offered him to enter into 
a termination agreement in exchange for a sum of 
money (USD 115,000) and in accordance with the 

US laws, he was not entitled to collect any payment 
because it was an at-will employment contract.

• The Executive stated that he would no longer be 
working as an employee at the Argentine Branch 
and receiving the benefits of such position on the 
understanding that he agreed to work for another 
Employer, and therefore had nothing further to 
claim against the Argentine Branch for any item, 
discrepancy or compensation that could derive from 
his employment with Citibank NA New York Branch 
or its termination. 



• Citicorp was the corporation used by Citibank de 
Argentina to trade bonds and shares… Citibank 
Argentina and Citibank New York were one single 
Bank despite the many apparently different artificial 
persons of the same Employer depending on the 
Branch where the Plaintiff worked. It can be concluded 
that there was only one employment contract between 
the Plaintiff and the Defendant, though fragmented 
in vain. 

• Although this may seem a game of highly intellectual 
content, it can be inferred that the Plaintiff ’s temporary 
assignment to the US (without severance pay) is 
proved by the fact that the Defendant recognized his 
total length of service and other rights since his start 
date. 

• There could not be any other explanation because 
the local company did not pay any severance package 
when the contract was transferred to the Defendant 
and asked the Plaintiff to sign a note whereby it was 
stated that the assignment was temporary and he 
would return to Argentina afterwards, and his total 
length of service was recognized (Section 18 LCT). 
The work visa he held allowed him to work for the 
Employer who required it only and when employment 
ended, he would return to his home country. 

B. (I.) CONCLUSION 
 
(a) The following conclusion should be born in mind 
for any international assignment or transfer abroad 
for expats:

1. (i) Then even though the place of performance 
of the Plaintiff ’s employment contract is transferred 
from Argentina to the US between Branches that 
belong to the same Business Group, he does not 
lose the right to be acknowledged his total length of 
service under Section 18 LCT.

2. (ii) It remains to be determined which is the 
venue to solve any dispute, which according to the 
abovementioned procedural steps has a legal solution 
already.

3. (iii) The relationship between the parties may 
well be defined as “itinerant”, meaning the employee 
renders services in successive places subject to 

different applicable laws. There is one employment 
relationship that should not be fragmented as a result 
of his subsequent international assignments.

4. (iv) In this case, the applicable law is the law of the 
place where the events occur. This is the case of an 
expat under an “itinerant” employment relationship, 
meaning he worked in different locations for the 
same employer or business group under one and only 
contract that should not be fragmented because of 
successive transfers. 

5. (v) Consequently, the applicable law is the law 
where work has been mainly performed. Section 3 
LCT deals with the application of Argentine laws and 
provides the principle lex loci executionis (the law of 
the place where the obligation must be performed). 
Then the Employment Contract Act (LCT) governs 
any matter related to the validity of the parties’ rights 
and duties, even though the contract is executed in 
Argentina or abroad, provided it is performed in 
Argentina. The Court decision is based on Section 
1210 of the Civil Code and applies the law of the 
place of performance for contracts that are executed 
in Argentina but performed abroad. 

C. Payment in US Dollars

• Payment in US Dollars. On June 3, 2021 the 
Supreme Court rejected the Appellate Court decision 
and ordered payment in US dollars. 

• (a) Severance pay should be paid taking into account 
that in the answer to the complaint the Defendant 
admitted that the Plaintiff ’s salary was paid in US 
dollars -monthly and annually- plus an annual bonus 
in cash and shares registered on the payroll with 
the respective social security deductions and tax 
withholdings in the US, regardless of the Plaintiff ’s 
performance. 

• (b) The pay stubs submitted by the Defendant 
contained amounts in US dollars that matched the 
evidence offered by the Plaintiff with the respective 
translation by a sworn translator; so there is no doubt 
that salary was paid in US dollars.  

• Based on the appeal, the Court ruled that the 
compensation under Sections 232 and 245 LCT, 
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Sections 1 and 2 of Act No. 25323, Section 80 LCT 
and Section 4 of Act No. 25972 should be calculated 
in US dollars. 

• According to the monthly base salary recognized 
by the Defendant, the prorated bonus amounts to 
USD 37,041 (in cash) and USD 15,878 in shares, and 
the prorated 25% discount on the share price (Cap 
Premium Award) is USD 4,410.  

• In addition, the Court sustains the obligation under 
Section 80 LCT and lists the amounts to be paid: 
Compensation for seniority: USD 1,158,703.00.- 
Compensation in lieu  of notice: USD 147,877.83.- 
Section 2 of Act No 25.323: USD 653,190.42.- 
Section 1 of Act No 25.323: USD 1,158,703.00.- 

Section 80 LCT: USD 204,477.00.- 
Section 4 of Act No 25.972: USD 579,351.50.-
TOTAL........................USD 3,902,302.75.-

• This amount must be paid in US dollars plus interest 
at a 6% annual rate until actual payment, as ordered 
by Judge Gonzalez in case file No. 34.654/2010. This 
Court rejects the 2002 decision - Record No. 2357 and 
Resolution No. 8 because the obligation was agreed in 
US Dollars (Section 622 of the Civil Code). 

• The payment awarded in this judgment could be 
made in legal tender in the necessary amount to 
purchase the respective US dollars at the exchange 
rate (selling rate) on the date of actual payment. 



We would like to share Labor Courts precedents in 
this regard and information and a summary of the 
termination of an executive at Cisco (2017):

Facts – Background Information:

• The Employee sues the different companies of the 
Business Group Cisco Systems Inc, Cisco Systems 
Inc.- Argentina subsidiary- seeking payment of salary 
discrepancies and severance package as a result of his 
employment termination.

• Cisco Systems Inc. is a multinational technological 
conglomerate (it develops, manufactures and sells 
networking hardware, software, telecommunications 
equipment and other high-technology services and 
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and tax treatment.



products), which has been acquiring products and 
companies around the world.

• In each country where it does business outside the 
US it has been establishing companies (affiliates and/
or subsidiaries). In Argentina it first operated as Cisco 
Systems Inc – Argentina subsidiary, and then as Cisco 
Systems Argentina S.A., and the parent company, 
owner and controlling company was Cisco Systems 
Inc. (collectively forming Cisco Group).

• The complaint describes the reason for the conflict: 
a pay cut and poor registration of the Plaintiff ’s 
salary. He explains that a meeting was held in the 
conference room “Argentina” at the “Laminar 
Plaza” building where Cisco’s offices were located; 
it was a mandatory meeting for all employees and 
executives at Cisco (Cisco Systems Inc), where 
employees were all informed that they had decided 
to cut back on the salaries of all employees based 
in Argentina and that they had 48 hours to think 
about it and sign a note before a Notary Public to 
document their consent.

• Until then Cisco used to offer very attractive salaries, 
well above the average pay in the market, in order to 

solicit and retain highly-qualified staff and even grant 
“temporary” raises to offset inflationary uncertainty 
in Argentina.

• The Plaintiff asks to hold Cisco liable as the only 
Employer based on the make-up of the business 
group and his successive job positions in different 
countries in Latin America (Section 26 LCT), and for 
the fraudulent registration of his salary paid abroad 
–stock options and ESPP- in breach of the law. The 
Plaintiff insists on the salary nature of the incentive 
plans related to Cisco shares (stock options and 
ESPP).

• The Plaintiff provides a detailed list of the items that 
make up his compensation:

a) Base salary, special reward for inflation, mobility, 
MBO, ICC, Sales Contest Bonus, Customer 
Satisfaction, CAPs);

b) Payments made in Argentina without 
acknowledging their salary nature (parking space at 
Cisco building, Internet access at home, cellphone 
unlimited plan, unlimited calling card to call Buenos 
Aires from abroad);
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c) And amounts paid by Cisco Sytems Inc abroad in 
breach of local laws. 

• The Plaintiff seeks non-application and 
unconstitutionality of the cap under Section 245 LCT, 
provides detailed information of the items claimed 
and their respective calculation.      

Benefits - Treatment

(a) Parking space:
• It has been concluded that the provision of a parking 
space at the workplace is deemed to be compensation 
(Sections 103 and 105 of the Employment Contract 
Act). According to case-law: “The provision of a 
parking space to an employee who used to go to work 
by car must be regarded as a monetary benefit because 
the employee saved this expense; that is why this 

benefit becomes salary in nature based on Sections 
103 and 105 of the Employment Contract Act and 
Supreme Court precedents in the matters of “Perez, 
Aníbal Raúl v Disco S.A. (Judgment on September 1, 
2009, P.1911.XLII)”, Jelinskas, Pablo Daniel v Primera 
Red Interactiva de Medios Argentinos Prima SA on 
employment termination (Panel IV of the National 
Labor Court of Appeals. Final Judgment No. 94871 
on August 31, 2010)”, “Reboredo, Sergio v Bumeran.
com Argentina (Panel I; August 30, 2011)” and 
“Burlas, Daniel v Aerolíneas Argentinas S.A. (Panel 
VIII, February 25, 2014)”.  

 (c) Cellphone, Internet Connection at home and 
calling card

• Likewise, even though it is true that cellphone, 
internet connection at home and calling cards are tools 



that make employees’ work easier, in this particular 
case it has not been duly proved that they were used 
for professional purposes only, as explained in the 
answer to the complaint, something that cannot be 
presumed (Section 9 of the Employment Contract 
Act). On the contrary, all of the witnesses in this case 
have testified that they were used unlimitedly. Then it 
is resolved that the provision and payment of expenses 
for cellphone and Internet connection at home is a 
benefit for employees who save the expenses that they 
will incur anyway (cellphones and Internet service 
are part of everyday life for working people). This 
benefit is gained as a result of the work performed or 
engaged under the employment contract. Therefore, 
it is deemed to be a salary benefit (Sections 103 and 
105 of the Employment Contract Act). 

• The Company announced a change in salary 
structure, including certain benefits and expenses 
reimbursement in employees’ pay stubs as salary 
in nature for parking spaces, broadband Internet 
service at home, benefits derived from the exercise 
of CISCO stock options, claiming compliance with 
Act No. 26476 and indicating that this did not mean 
the Company recognized that the benefits granted to 
the Plaintiff were salary in nature, and so the Court 
should analyze each item whose salary nature is 
challenged in this case. 

• The email server used is the same for all Cisco 
personnel, both regular employees and contractors, 
and it is physically located in the U.S. The hardware 
used by all personnel includes notebooks in Cisco 
network via wireless and/or fixed cable Internet 
connections to servers based in the U.S. with Intel 
processors organized in regional computer clusters. 

(d) stock options plans based on performance

• As revealed in the case file, the Defendant has 
actually recognized the salary nature of stock options 
and ESPP. It is worth mentioning that the benefit to 
purchase Cisco shares at preferential rates available 
after a definite period of time was usually granted 
to Cisco regular employees in accordance with the 
annual performance evaluation; “distribution is made 
based on employees’ performance”, “the better their 
performance, the higher the number of stock options 
granted within the limitations set forth for their job 
category”, which undoubtedly means that they were 
salary in nature (an opportunity for profit given based 

on employees’ performance at work – Sections 103 
and 105 of the Employment Contract Act). It is made 
clear that it was an annual benefit, which was regulated 
by CISCO SYSTEMS INC, the parent company, for 
all the companies that make up the business group, 
establishing sales targets for local subsidiaries and 
employees’ incentive plans, “a standard defined by 
CISCO SYSTEMS INC”. The same applies to ESPP 
(stock options for CISCO regular employees, who 
may use up to 10% of their salary to purchase shares at 
a preferential rate 15% lower than market value, once 
they get authorization for salary discount, and could 
do as they wish in accordance with the applicable 
regulation for all personnel or “global plan”).

• The possibility of participating in a stock options 
plan of the parent company or a company of the 
business group given to employees by the Employer, 
provided it means that they may get financial gains, 
is deemed to be a benefit related to their employment 
contract and fits the broad definition of “tips” under 
Section 113 of Act No. 20744, which even though it 
uses the word “tips”, refers to a broad concept that 
includes the chance of profit, generating regular, non-
forbidden income.   
Under stock option plans, employees’ benefit is the 
difference between the share price upon granting 
and the market price at the time of exercise. The 
granting price is usually below the market price 
when exercising the option. For instance, employees 
are given stock options at 50 US dollars each share 
and when they exercise them, the market value is 70 
dollars, then they gain 20 dollars and this amount 
counts as salary (National Labor Court of Appeals, 
Panel VIII, “Diaz Valdez Carlos María v Avery 
Denninson de Argentina S.A.” on June 10, 2008 -917). 
One of the most important purposes of this type of 
benefits is to retain and motivate employees, who 
get the chance of making profit from the difference 
between the stock option price and the market value 
at the time of exercise. One basic element for the stock 
option contract is employment at the time of exercise.  

• But if the contract is terminated at the employer’s 
decision without fair cause, those employees who 
hold stock options and cannot exercise them after 
termination should be compensated (National Labor 
Court of Appeals, Panel I, “Vazquez, Jorge v Apache 
Energía Argentina SRL”, October 31, 2008). The 
Defendant, the Plaintiff ’s Employer, cannot argue 
that the stock option contract was signed by another 
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company when it is the controlling corporation. And 
even though the Plaintiff did not remain employed 
–because he left the Company after exercising 
25% stock options to which he was entitled on the 
first anniversary of the granting date- it should 
be remembered that noncompliance with the 
requirement of employment cannot be attributed to 
employee because it was the Company who decided 
to terminate him without cause. As to the value of the 
shares and in the absence of supporting evidence, the 
provisions of Section 56 of the Employment Contract 
Act should be applicable, together with similar 
provisions under the Organic Law and Section 165 
of the Civil and Commercial Code of Procedure 
(National Labor Court of Appeals, Panel X, August 
16, 2005, “Copolecchio, Daniel v Elvetium S.A. on 
employment termination”, among others). 

• In relation to Stock Options, Panel V resolved as 
follows:

• The value of Stock Options was determined on a 
monthly pro rata.

• The Plaintiff ’s gain as a result of his Cisco profit-
sharing plan (in his capacity as stock options plan 
holder and its policy and implementation) was under 
discussion.

• The salary benefit was not the total gain from the 
sale of shares in that period but the difference between 
the share price at the time of granting and the market 
value at the time of exercise. 

• There is also a discussion about its inclusion into the 
basis for calculating severance pay under Section 245 
of the Employment Contract Act under the heading 
MBO because it was not regular, monthly or usual 
pay as provided by Section 245 of the Employment 
Contract Act. 

• As a matter of fact, the Court concluded that this 
quarterly payment was actually a bonus subject 
to individual performance in accordance with the 
respective plan, with targets that should be achieved 
as determined between boss and team member, and 
that employee was rewarded for the achievement of 
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professional targets without any reason to believe that 
this was a quarterly payment.   

(e) variable items: MBO, Quarterly Bonus, Customer 
Satisfaction Bonus (rewards subject to targets)

• As revealed by the pleadings and accounting expert’s 
report, the Plaintiff earned “variable” items on a 
monthly basis (Special reward 2 and annual ICC), 
quarterly (MBO and CAP) and annually (Customer 
Satisfaction Bonus). Undoubtedly, monthly payments 
must be included in the basis for calculating severance 
package under Section 245 of the Employment 
Contract Act because they meet the abovementioned 
requirements.

• Quarterly payments, based on their particular 
characteristics, are also considered because the MBO 
is a bonus subject to individual performance under 
that plan, with targets that are defined and regulated 
under the ICC plan intended to reward employees for 
the achievement of professional targets, individual 
targets defined by the organizations and based on their 
achievement, employees were rewarded accordingly, 
without any explanation about their quarterly 
frequency. Likewise the CAP is a special bonus at 
managers’ discretion for special performance, a 
special reward for a remarkable job, without any 
reason to justify a quarterly frequency, so both items 
should be included in the basis for calculating their 
monthly prorated amount. 

• There is no reason to impose the prevailing rule in 
the En Banc Decision 322 in re “Tulosai, Alberto v 
Banco Nación”, when the Employer cannot prove that 
the quarterly payment is a reward somehow related 
to the particularities of employment or that payments 
were justified based on the nature of the task assigned. 
Therefore, the fragmented payment without any 
supporting reason seems to be just another way to pay 
employees’ salary (National Labor Court of Appeals, 
Panel VI, March 25, 2010, “Lopez, Luciana v Disco 
SA on employment termination”).

• However, the Customer Satisfaction Bonus is 
subject to an annual satisfaction survey, a bonus that 
depends on the results of the survey conducted among 
customers and if results are equal or higher than the 
amount established for Argentina or the corporation, 
employees are paid according to this plan, a bonus 
called Customer Satisfaction that depended on 

an annual satisfaction survey conducted by Cisco 
worldwide among its customers, so there is no fraud 
or any intention to reduce the basis for calculating 
compensation for seniority and cause any damage to 
employees’ protection against arbitrary termination 
(Article 14 bis of the National Constitution). It was 
concluded that Calculation for compensation under 
Section 245 of the Employment Contract Act should 
not include items, like bonuses, that are paid annually. 
Even though the item in question is undoubtedly 
salary in nature and “regular”, even if it may be deemed 
to be “usual” payment, the truth is that a bonus is not 
monthly because it is not paid every month but once 
a year (National Labor Court of Appeals, Panel II, 
March 10, 2010, “Vidella, Adriana Cristina v Cargill 
S.A. on employment termination). 

• Finally, it has been proved that the Plaintiff 
participated in Cisco stock options plan once a year 
and/or every six months, so it is concluded that 
even if the chance of participating in a stock options 
plan is a salary benefit, it cannot be included in the 
calculation of compensation for seniority under 
Section 245 of the Employment Contract Act because 
it is not a monthly payment (National Labor Court 
of Appeals, Panel VIII, June 10, 2008, “Diaz Valdez 
Carlos María v Avery Denninson de Argentina S.A.). 
The item “Stock Option” should not be counted for 
Plaintiff ’s salary. It was not a monthly payment but a 
stock option granted for a one-time exercise (National 
Labor Court of Appeals, Panel I, August 24, 2010, 
“Laffaye, Sergio v BNP Paribas Sucursal Buenos Aires 
on employment termination, among others).

• The action against the three co-defendants, Cisco 
Systems Inc., Cisco Systems Inc. Sucursal Argentina 
and Cisco Systems Argentina S.A., will be upheld 
because it has been duly proven that there is a 
permanent business group and that the Plaintiff 
worked for these last two companies (without 
interruption, assignment or transfer) meets the 
guidelines, conditions, regulations, controls and 
salary policies imposed by the parent company (see 
diplomatic letters rogatory in the case file).

• In addition, it is worth mentioning that as shown 
by the accounting expert’s report Cisco Systems 
Argentina S.A. was formed by public deed in the 
city of Buenos Aires. Its shareholders: 99% of its 
shareholders from its incorporation belonged to Cisco 
Systems Inc. and since then and up to December 



8, 2004, Cisco Technology Inc (related companies, 
both based in the US). Its Directors are listed in 
Exhibit III (Page 1013) and revenue for transfers from 
Cisco Systems Inc. to Sucursal Argentina and Cisco 
Argentina S.A. are included in the respective Exhibit. 
As revealed by the accounting expert, after assessing 
all the documents provided, there is a clear corporate, 
economic, financial, commercial and business relation 
between the local company Cisco Systems Argentina 
S.A. and the parent company Cisco Systems Inc. and 
Cisco Technology Inc. in their capacity as 99% owners 
of the capital stock of the local company. It is true that 
the expert has gone beyond his specific competence 
when claiming that the Defendant cannot argue 
that the statute of limitations is over or that under 
such circumstances companies are joint and several 
liable for the obligations and commitments taken, in 
particular when there is evidence of the business group 
based on the documents submitted (see accounting 
expert’s report and files kept by Clerk’s Office). 

• The Plaintiff is part of a group of employees who 
joined Cisco Systems Argentina S.A. whose accrued 
length of services was recognized by Cisco System 
Inc. Sucursal Argentina. 

• It is worth mentioning that Cisco Systems Inc 
Sucursal Argentina is registered under Section 
118 of the Business Organizations Act (company 
incorporated abroad) with the Corporate Records 
Office [Inspección General de Personas Jurídicas] 
(Cisco Systems Inc. Office in Argentina). It is 
made clear that the Ledger under Section 52 that 
was missing was actually found in a recent move 
as reported on page 1443, something that did not 
change the discussion (see accounting expert’s report 
pages 1489/1584). In any case, there is no record of 
employee’s transfer or assignment (see page 1246), 
thus confirming the previous conclusion. 

• Under these circumstances and based on employee’s 
performance (for a foreign company with an office 
registered in Argentina and then for a national 
company controlled by the parent company in 
financial, administrative, accounting and labor 
terms), it can be naturally concluded that according 
to Sections 26 and 31 of the Employment Contract 
Act, the three defendants are jointly and severally 
liable for the effects of this action. 

• Co-employment is regulated under Section 26 of the 

Employment Contract Act. Even though it is true that 
the law refers to a group of entities using employees’ 
services, there is the chance that there is one co-
employer who is made up of different entities who are 
part of a business group (see definition of “Empleador 
Multiple” by Candal Pablo in “Ley de Contrato de 
Trabajo Comentada y Concordada”, managed by 
Antonio Vázquez Vialard – Rubinzal Culzoni, Vol I 
page 335. Likewise, ““Contrato de trabajo a tiempo 
parcial y pluriempleo” in Revista de Derecho Laboral 
2005 – 2 Contratación Laboral – Rubinzal Culzoni, 
page 157, among others). Case law has accepted that 
in those cases where two legal entities use jointly 
and without distinction the services of an employee, 
the solution under Section 26 of the Employment 
Contract Act should be applicable because all of 
them have jointly taken on the role of co-employer 
(National Labor Court of Appeals, Panel IV, August 
16, 2001, “Antonelli, Ivan v Imat SA”. Likewise, Panel 
V, June 25, 2003 “Filocamo de Neira v Usuomra et al”, 
among others).

• In turn, it has been clearly proven that there is a 
permanent business group because there was one 
address, control, administration and financing 
of local companies through the parent company 
(which defined employees’ salary policy and global 
and individual targets for employees, who are mainly 
paid based on rewards and incentives, worldwide 
compensation plan). Then, any irregular registration 
proved in the case file shows a fraudulent conduct 
under the law because objectively it is a violation of 
labor laws (Section 7 of the Act No. 24013), making 
the provisions of Section 31 of the Employment 
Contract Act applicable. I agree with the case law 
criterion whereby it is not necessary to prove the 
malice of the parties involved or any fraudulent 
purpose because the law does not require evidence 
of subjective intention to evade labor laws, but it is 
enough to prove that the business conduct fails to 
abide by labor laws with or without intent. ( see Justo 
López in “Ley de Contrato de Trabajo Comentada” 
in collaboration with Centeno y Fernández Madrid, 
2nd updated edition, Vol I, page 379; National 
Labor Court of Appeals, Panel II, March 10, 1984, in 
Leg. Trab. Vol XXXII-B-page 657) (National Labor 
Court of Appeals, Panel X, Judgment No. 11564 
dated March 26, 2003 in re “Soria, Luis Rodolfo v 
Fernández Viña Guillermo Luis et al on employment 
termination”, among others).
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Expatriate Executives who
choose another country are still 
protected by Argentine law. 

Experienced professionals committed to providing top-quality service 
39

An expatriate employee had been working in Europe 
since 1997, and was based in the city of Genoa, Italy; 
the dispute had to be settled according to the law of 
that country. 
 
The contract was executed in Argentina and 
the employee provided services exclusively in 
Argentina and then was assigned to Italy as a 

regional representative. He held this position until 
he was constructively discharged there. He worked 
simultaneously and uninterruptedly both in Italy and 
in Argentina, always for the benefit of both companies, 
traveling regularly and repeatedly to Buenos Aires in 
order to perform tasks in Buenos Aires, reporting to 
their line managers and coordinating strategies with 
the owners of the company.
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For the purposes of Argentine labor and employment 
law, there was a "only one employment contract", 
which was executed in Argentina but only partially 
performed abroad; salaries and social security taxes 
were continuously paid in Argentina. However, when 
he was in Italy, it was another company belonging 
to the same business group that paid his salary and 
social security taxes.
 
The Lower Court ruled that the applicable law was the 
law of the place of performance (Italy).

In the event that work is done in different countries 
(Argentina-Italy) but with the particularity that the 
contract is executed in Argentina, the Court should 
not make a restrictive interpretation, like in this case, 
because "in case of multiple places of performance, 
the law of the main place of performance should be 
applied and, when in doubt, it is advisable to enforce 
the most favorable rule to employees (Section 9 
LCT)".
 
It is worth mentioning, then, that in cases like this - if 
there is evidence in support of the Plaintiff 's claim- it 
is crucial to analyze the principle ‘lex loci executionis’ 
taking into account the significance of the place of the 
execution of the contract to determine the applicable 
law, because the flexible scope of Section 3 LCT 
should not be rigidly interpreted in case of multiple 
places of performance or international assignment of 
employees for the benefit of the company located in 
our country.
 
The case law quoted in the Lower Court ruling that 
has been appealed refers to cases in which work was 
entirely done abroad, unlike this case. According to 
the evidence provided - in particular the documentary 
and testimonial evidence submitted - it is definitely 
not appropriate to make such a rigid interpretation of 
the terms of Section 3 LCT. 

The aforementioned rule deals with two situations. (a) 
The contract is entered into abroad and performed in 
our country - in which case our law should be applied 
without a shadow of doubt - and (b) the agreement is 
entered into and performed in Argentina.
 
In this case, where there are different places of 
performance of the contract, it is essential to evaluate 
which was the main place, since - as already indicated 

- the law of the main place of performance should 
be applied here and, again, when in doubt the most 
favorable rule or legal terms should be enforced 
(Section 9 LCT).
 
II. The burden of proof falls on the expatriate executive
 
Along this line and based on the principle "cuique 
defensio tribuenda" (everyone has the right to defend 
themselves) and "affirmanti incumbit probatio" (the 
burden of proof falls on the party who makes the 
claim), the evidence should be assessed to determine 
whether the circumstances surrounding the case 
justify the application of Argentine law, as requested 
by the Appellant.
 
Considering that the testimonial evidence should be 
persuasive, ("Teoría General de la Prueba Judicial" 
ED, 1981, page 122 et seq.), any witness should 
necessarily explain how they come to learn about the 
facts ("razón del dicho").
 
In other words, before making the statement witnesses 
should reasonably and credibly explain when, how 
and where they have learned about the facts. That is 
why it is not enough to have two or more testimonies 
saying exactly the same; it is crucial for them to agree 
on these three circumstances -when, how and where- 
and how and why they have come to learn about the 
facts.
 
Likewise, the probative force of a testimony depends 
on a comprehensive analysis carried out in accordance 
with the logical and reasonable rules of evaluation 
and procedure that will support credible conclusions 
about the facts of the process.
 
Then it can be concluded that after a careful analysis 
of the persuasive testimonies offered (Sections 386 
and 456 Code. Proc. Civ. And Com. de la Nación and 
90 LO).
 
The expatriate executive who chooses another 
country is still protected by Argentine law 

In fact, it has been said that in the case of employees 
who move around, who work in various places, the 
doctrine of "company irradiation" (irradiación de 
empresa) (Aussthalungen), which is largely supported 
(Werner Goldschmidt, "Derecho Internacional 



Privado del Trabajo", "Tratado de Derecho del 
Trabajo", under the direction of Mario L. Deveali, page 
480 et seq.), should be applicable in this case, where 
the employment contract needs to be performed 
in a host country, and so the Lower Court ruling is 
revoked because it lacks factual and legal support, 
and therefore the Employment Contract Act should 
be inevitably applied here (Sections 5, 14, 21, 23, 26, 
31, and 63 of the LCT), as determined by this Court.
 
Based on comparative law, e.g. Brazilian Law, given 
our involvement in Mercosur and the similar terms 
of both legal systems on this issue: "The elements that 
make up the business group structure include the 
company, the economic reality, whose importance in 
the field of Law is increasingly more widely recognized 
and is gradually becoming an institution. Hence the 
company forms part of the deepest structure of the 

business group. A business group includes controlled, 
controlling and related companies. Another structural 
element is the autonomy of the group's business units, 
each of which has legal status but is controlled by the 
parent company, what may be revealed when piercing 
the corporate veil. Another element is control. 
 
Consequently, and as a corollary, the employee's 
temporary relocation abroad under an employment 
contract that has been fully performed for several 
years in Argentina, does not affect his rights under 
local legislation, despite the occasional services 
abroad or payment of salaries elsewhere, because 
he kept his original relationship unchanged, and 
even reported to and received instructions from the 
Defendant continuously and at least once a year, 
directly in Argentina.
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III. Employees' international assignments from 
Argentina Legal Aspects
 
Whenever an employee who works for an employer 
in Argentina, moves abroad to work for the same 
company, or for a related or associate company, it is 
advisable to safeguard the interests of the corporation 
by taking different steps.
 
When a company decides to transfer an employee 
abroad, it has several alternatives to do so. These 
alternatives largely depend on the legal institution 
used by the company to do business in that other 
country and, of course, on the labor laws in the host 
country. In particular, we will analyze the legal nature 
of such agreements, whether the parties may agree on 
the application of foreign labor laws, what happens 
when they have not discussed it and what treatment 
should be given to the situation from the social 
security perspective.
 
Based on our professional expertise and our analysis of 
case law, it can be seen that there is no single uniform 
treatment for such a case. Sometimes the employee 
terminates his employment relationship in Argentina 
(by resignation or mutual agreement) and then enters 
into a contract with his new employer; sometimes, he 
remains on the payroll of his employer in Argentina 
for a nominal salary that allows him to keep his total 
length of service for social security purposes; and 
sometimes, he leaves the company in Argentina and 
pays social security taxes as a freelancer.
 
The first option is to make a contract in the host 
country, which begins with an offer letter, but is 
finalized when it is performed. This could be the 
case when the hiring company is a subsidiary or a 
company owned by the parent corporation or belongs 
to the same business group. In this case, a contract 
is signed with the company in the host country. The 
working conditions and legal and economic aspects 
are those in place in the host country, where Social 
Security taxes should also be paid. The second option 
is to keep the employee on the payroll of company in 
the home country. In this case, it is important to sign 
an assignment letter stating the change of workplace 
and the respective working conditions. This option is 
mainly used for assignments that take less than two 
years. Social Security taxes are paid in Argentina. 

It is advisable to check whether there is a bilateral 
agreement between Argentina and the host country.
 
Many of the aforementioned practices may pose 
serious labor, social security and tax contingencies 
because employees may claim regularization of their 
employment status, under the terms of the National 
Employment Law (Act No. 24.013). Consequently, 
it is crucial to conduct an in-depth analysis of these 
situations in order to cure any inconsistencies between 
the laws that regulate the matter from a labor, social 
security, tax and immigration perspective.
 
There is widespread confusion about this kind of 
matters. Several court rulings have indicated that there 
is 'only one contract', either by piercing the corporate 
veil ("Parke Davis" precedent) or by detecting 
a fraudulent maneuver under Section 31 LCT 
(business group), when in fact expatriates' treatment 
is quite confusing because there is uncertainty about 
applicable law. 
 
The LCT regulates this situation under Section 229 
about the transfer of an employment contract without 
establishment and the liability of transferor and 
assignee, a solution for international assignments, to 
which employees give their written consent. 
 
Based on our case law, in litigation, all these 
mechanisms may be interpreted as a breach of law to 
avoid legal obligations. If it is handled by an Argentine 
Court, —the employee may even file a claim for the 
period of time worked abroad under the employment 
contract (taking into account total length of service 
during employment) - and the Business Group is 
sued, and the highest regular and usual compensation 
accrued in the last twelve months should be taken 
into consideration, together with total length of 
service (2). On its defense the Company usually 
argues that the expatriation contract signed by the 
executive, with the possibility of a paid traineeship 
abroad, terminated the contract executed in the home 
country, and the employee is put on the payroll in the 
host country.
 
However, the precedent Argento, Sergio Hugo v YPF 
Appellate Court (Labor Court of Appeals, Panel 
VII, December 16,2015, Argento, Sergio Hugo v 
YPF on employment termination) found that based 



on the evidence provided in the proceedings the 
employee kept his employment contract during the 
international assignment with the Defendant; it was 
not terminated.
 
In almost all cases, those employees who work for a 
company incorporated under the laws of Argentina 
or for a branch of a company incorporated abroad 
duly registered in Argentina to do business, work 
for another artificial person with domicile and 
registration abroad. In general, the services provided 
by the employee abroad only benefit his employer 
in the host country and his former employer in 
Argentina does not use his services or pay his salary 
or grant any other benefits. Then, the legal nature 
of this situation should be determined based on the 
principle of economic reality.
 
From a corporate point of view, piercing the corporate 
veil may reveal the unlawful use of corporate 
institutions, and transferor and transferee are two 
separate legal entities duly incorporated in their 
respective jurisdictions. Consequently, regardless 
of the methods used, the employment contract is 
transferred without establishment, under the terms 
of Section 229 of the LCT, whose validity requires 
employees' consent. 
 
Then this case requires piercing the corporate veil 
or applying Section 31 of the LCT. The issue of the 
applicable law in these cases was decided by majority 
vote by Panel III of the Labor Court of Appeals 
with the dissident vote of Judge Vázquez Vialard in 
re "Adano, Juan O. v. Dresser Atlas Argentina SA", 
whereby the laws of Argentina should be applied. The 
three Judges agreed that there was only one contract 
with the so-called "Dresser Group", and without 
further explanations concluded that Section 229 LCT 
should not be applied here.
 
Judge Santa María voted in favor of Argentine law, 
arguing that Argentina had been the place of execution 
and the main place of performance of the contract. 
He agreed with the solution proposed by Judge 
Vázquez Vialard, and the three of them emphasized 
that the parties could have agreed on the application 
of the law of a particular country considering that it 
was a contract with multiple places of performance. 
Indeed, Judge Guibourg expressly pointed out that in 

cases where the employee is more or less settled in 
the different countries where he works, the law of the 
place of performance of the contract must be applied, 
even when it varies. 
 
a) Applicable law - temporary relocations 
 
The parties may agree on the applicable law for the 
international assignment. There is nothing in the law 
of Argentina that prevents the parties from agreeing 
to be governed by Argentine law. There is also 
nothing to prevent the parties from agreeing on the 
application of the law of the new place of performance 
of the contract. Although at first sight this solution 
may seem anomalous under labor law, there are solid 
arguments whereby the parties may agree on the 
applicable law of the new place of performance.
 
Judge Boggiano says that under private international 
law the parties are free to choose the law applicable 
for their contract when it is international. Then 
he wonders whether this principle is applicable to 
international employment contracts and, based on 
some rulings by the National Labor Court of Appeals, 
he concludes that it is. Likewise, considering the 
principle under Section 3 LCT, whereby the laws of 
Argentina must be applied to employment contracts 
performed in Argentina, Judge Boggiano says 
that by analogy employment contracts performed 
abroad should be governed by the law of the place of 
performance.
 
All the more reason to say that the parties may 
expressly agree that as from the start date of the 
international assignment they are governed by the 
applicable law of the country where the contract is 
performed, provided they act in good faith, without 
negligence and observing the rights enshrined in our 
National Constitution. But they may also claim the 
application of the most favorable rule to employees, 
which may pose serious interpretative conflicts when 
comparing the “rule or set of rules” that govern each 
and every institution of labor law in two significantly 
different systems.
 
Note that the original wording of Section 3 LCT 
provided that those employment contracts entered 
into in Argentina to be executed abroad would be 
governed by the law of the place of performance, 
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"unless the most favorable rule to employees is 
applicable." When there is no International Social 
Security Agreement in place the language of Section 2 
of Act No. 24241 may be confusing. In the event that 
an employee is hired to work in any of the countries 
with which Argentina has entered into a Totalization 
Agreement, the employee must pay social security 
taxes in the country where the contract is performed, 
as employees are required to have a minimum 
number of years paid into their systems to qualify to 
receive benefits.
 
The aforementioned treaties usually contain a 
provision whereby during any temporary assignment 
that does not exceed a defined period of time, in 
general two years, the employee may continue to 
contribute to the Argentine integrated retirement 
and pension system, in which case he/she should 
pay contributions on the total compensation earned 
abroad.
 
b) Provision of multiple services 
 
Several Court rulings have dealt with the issues 
that arise when the employee of one company 
simultaneously provides services for other companies 
belonging to the same business group. The Courts have 
ruled that there is only one employment contract and 
regardless of the joint and severally liabilitity of the 
different companies, employees are only entitled to 
compensation or severance pay for the employment 
relationship with the company that is registered as 
their employer.
 
Sometimes employment requires that the employee 
provides services in different countries and for the 
benefit of different companies with domicile in each 
of these different countries, and for immigration and 
taxation purposes the employee must obtain a visa to 
work in a country where he does not have domicile 
and his compensation in exchange for services 
provided there is subject to the deductions and social 
security taxes.

In cases like this, the Courts have also found that 
there is only one employment contract with the 
business group and, for a number of reasons, the 
laws of Argentina are applicable. However, when the 
employers are companies incorporated in different 
countries and the regular services provided by the 

employee for each of them are for their benefit, each 
of the companies should register the employment 
relationship and pay compensation in proportion to 
the time worked in each of the countries.
 
This argument is based on the principle of economic 
reality and is mainly intended to comply with the 
law of each of the countries where the employee 
provides services. Naturally, even though there are 
multiple employment relationships, there is only one 
employment contract with the business group, with 
different labor and social security effects.
 
Under labor and employment law, the employee 
may claim the application of the most favorable rule, 
considering his simultaneous services. Under social 
security law, the employee should be duly registered 
according to the law of the different countries in 
which he works.
 
As this case is not dealt with under social security 
law or under Totalization Agreements in place, social 
security taxes should be paid on the compensation 
earned in each country, and the parties may invoke 
exception provisions under Act No. 24241 or the 
respective International Social Security Agreements 
when the overseas assignment is temporary, for less 
than two years.
 
IV. Co-Employment - Joint and Several Liability
 
In the matter of Wior Mauricio Elías v Bellsouth 
Southern Cone Inc. et al on Employment Termination, 
dated September 26, 2013, Labor Court No. 72 ruled 
as follows: "The Plaintiff worked for Bellsotuth 
Suthern Cone Inc and Bellsouth Corporation, 
and undoubtedly it was a case of co-employment 
because more than one artificial person used the 
Plaintiff 's services indistinctly. The same argument 
was put forward in the matter of "Beltrán Karina v 
Prodalur SA et al on Employment Termination, case 
file 14.2010 (SD 2958 of July 29, 2013 of the Court's 
protocol), ... "the term "employer" is defined in 
Section 26 and should be interpreted with the notion 
of "businessperson" under Section 5 of the same legal 
body, meaning that under the Employment Contract 
Act employment occurs when an employee renders 
services for a business group regardless of the number 
of companies that make it up or the ultimate purpose 
of the goods and services they produce. Therefore, co-



employment occurs when the employer is a business 
group made up of different artificial persons who 
are held jointly and severally liable in the event the 
employee files a claim. Whenever two legal entities 
use the services of an employee jointly or indistinctly, 
the provisions of Section 26 of the LCT are applicable 
on the understanding that they are all the employer, 
and as co-employers they are held jointly and 
severally liable for the labor obligations arising out of 
the one and only employment relationship (National 
Labor Court of Appeals, Panel IV, August 16, 2001, 
Antonelli, Ivan B. v IMAT SA et al).
 
The ruling goes on to say: "There is no denying that 
AT&T was the successor employer as a result of the 
merger with Bellsoth Corporation. AT&T filed a 
motion for defense based on the fact that such merger 
took place on December 29, 2006, i.e. one year and 
5 months after the termination of the employment 
relationship with the Plaintiff 's employers. Based 
on Section 225 of the LCT, the Plaintiff argues 
that according to the en banc decision in Baglieri, 
Osvaldo Domingo v Francisco Nemec y Cía. SRL 
et al on Employment Termination, "The Buyer of 
an establishment under Section 228 of the LCT is 
liable for the obligations of the transferor derived 
from employment relationships terminated prior to 
the transfer. Then based on the text of the discussion 
and taking into consideration the protective aspect 
of the law, any nuances about time frames argued 
by the Co-Defendant are inconsequential. Naturally, 
it does not matter either that the transfer was 
agreed and performed abroad, outside Argentina, 
because employment contracts are governed and 
any related disputes are settled in accordance with 
the law of the place of performance (Section 3 LCT). 
Therefore BellSouth Suthern Cone Inc and Bellsouth 
Corporation will be considered Employers, and 
AT&T Inc. will be held jointly and severally liable as 
the Buyer."
 
In another similar case, "Gil, Bueno José María 
v Synapsis Argentina SRL et al on employment 
termination", dated November 30, 2015 the National 
Labor Court No. 18 found that the Plaintiff as the 
top executive of the organization based his claim 
on the joint and several liability under Section 229 
of the LCT, on the understanding that the contract 
was transferred and it was a business group under the 
terms of Section 31 of the LCT. The Plaintiff 's salary 

was paid in Spain - without local registration - and 
he managed to prove through witnesses' testimonies 
(by letter rogatory) that it was accrued on a monthly 
basis, together with expatriation incentives. In 
addition, the accounting expert in Spain reported the 
gross compensation earned in Spain, which the Court 
added to the amount received in Argentina to make 
calculations. Endesa, S.A. And Endesa Internacional 
SA, were the companies that bought the Enarsis 
Group, which controlled Synapsis. Since Endesa took 
control, the reporting and information systems have 
all been adjusted to Spanish standards. The Plaintiff 
served as General Manager and Director. Finally, 
the Court ruled against Synanpsis Argentina S.RL, 
Endesa Internacional SA and Endesa SA; no doubt 
the defendants formed a "Business Group", under 
the terms of Section 31 LCT, and used the Plaintiff 's 
services simultaneously.
 
V. Labor and employment law governing the position 
of a top executive
 
In the matter of case "Ustariz, Cristian Alberto 
v Barclays Sudamérica SA et al on employment 
termination (National Labor Court of Appeals, case 
file 19.014 / 2010)" dated August 27, 2014, the Plaintiff 
began working for the company Lehman Brother 
Sudamérica SA, and was constructively discharged 
after repeatedly requesting fulfillment of social 
security, labor and tax obligations. Lehman Brother 
Holding was one of the world's leading providers of 
financial services, the fourth largest investment bank 
in the United States, with branches all over the world. 
On September 15, the Plaintiff sought the protection 
of Section 11 of the American Bankruptcy Code, 
given the financial difficulties of the company, filed 
for Bankruptcy with a debt of 613 million dollars, the 
largest bankruptcy case in the history of the United 
States. A few days later, Barclays bought Lehman for 
1,750 million dollars, meaning that the Argentine 
subsidiary was bought by such financial institution. 
And therefore the Plaintiff sought to hold all these 
companies jointly and severally liable under the terms 
of Section 31 of the LCT and in accordance with 
Sections 54 and 59 of Act No. 19550. The Plaintiff 
claimed he collected his compensation in US dollars, 
plus commissions ("fees"). He collected variable 
pay on a monthly basis, and commissions varied 
according to the type of asset: Stocks / Options, New 
Issues, Private Equity.
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One of the most interesting issues addressed in 
the aforementioned Judgment is the value the Top 
Executive put on Labor Law. Labor and employment 
law is intended to protect employees under the 
contractual relationship with their employer, 
where the parties are not on an equal footing. The 
principles of labor and employment law have been 
the basis for the pursuit of equality between the 
contracting parties, which was not possible under 
civil law because of the different bargaining power 
of the parties involved. Hence, employee protection 
(subsequent protective principles and rules) is part of 
a set of fundamental rights that cannot be breached 
by the free will of the parties. Section 21 of the LCT 
clearly lists the essential elements of an employment 
contract, which are employees' fundamental rights, 
such as compensation, working hours, disciplinary 
system including termination, and condemns any 
fraudulent maneuver.
 
There are executives or professionals holding top 
positions in business organizations who serve 
beyond their mere function of Managers on behalf 
of their companies. That is why those cases where 
top executives actually have enough bargaining 
authority to influence business decisions should 
be carefully analyzed and assessed. In this case Mr. 
Ustariz became "Vice President" of Lehman Brothers, 
a position he held before reaching the age of 30 "and 
the Court ruled as follows: the old maxim "confession 
is enough evidence" is not applicable; the Plaintiff 
cannot now claim his appointment was fraudulent. 
Considering his unquestionable authority in the 
company structure, he has significant autonomy to 
discuss his working conditions standing on an equal 
footing with the Company.
 
In any case the Court rejected the claim because the 
Plaintiff did have bargaining authority and could 
not prove he suffered significant damage (Section 
954, Cod. Civil) or was actually in need to invalidate 
the Employer's conduct in the variable pay system. 
Consequently, the claim was rejected.
 
VI. Espinosa case - Analysis
 
Quite recently the National Labor Court of Appeals, 
Panel VII, ruled in the  matter of "Espinosa, Gustavo 
Carlos v. Marítima Maruba SA (formerly Maruba 

SCA) et al on employment terminationl", La Ley 
April 19, 2016, and resolved as follows:
 
- The Argentine Employment Contract 
Act (LCT) adopts the territoriality rule to govern 
employment relationships. The general principle 
under Section 3 provides that it regulates the rights 
and obligations between the parties, whether the 
employment contract has been executed in Argentina 
or abroad provided it is performed in Argentina. 

- It deals with two situations: On the one hand, 
the contract is executed abroad and performed in 
Argentina, in which case the applicable law is the law 
of Argentina without a shadow of doubt. And on the 
other, the contract is entered into and performed in 
Argentina.

- Whenever work is done in different countries 
-in this case, the employee worked in Italy-, with 
the particularity that the contract was executed in 
Argentina, the applicable law is the law of the main 
place of performance - doctrine of  "corporate 
irradiation" - and, in case of doubt, the most favorable 
rule to employee according to Section 9 of Act No. 
20744.
 
That is why the Court ruled based on the interpretation 
of Section 3 LCT that the Plaintiff provided services 
in Europe and was based in the City of Genoa, Italy, 
and the dispute should be settled according to the law 
of Italy; that is the reason why the claim was rejected.
 
Now, according to case law whenever work is done 
in different countries with the particularity that the 
contract is executed in Argentina but performed 
in multiple locations, the law of the main place of 
performance must be applied and in case of doubt, the 
most favorable rule to employee (Section 9 of the LCT).
 
In other words, the local Court stated that: "if there 
is evidence in support of the Plaintiff 's claim- it is 
crucial to consider the principle ´lex loci executionis´ 
taking into account the significance of the place of the 
execution of the contract to determine the applicable 
law, because the flexible scope of Section 3 of the LCT 
should not be rigidly interpreted in case of multiple 
places of performance or international assignment of 
employees for the benefit of the company located in 
our country. 



Again, there is only one employment contract executed 
in Argentina but partially performed abroad. The 
employee's temporary relocation abroad under an 
employment contract that has been fully performed 
for several years in Argentina, does not affect his 
rights under local legislation, despite the occasional 
services abroad or payment of salaries elsewhere, 
because he kept his original relationship unchanged, 
and even reported to and received instructions from 
the Defendant continuously and at least once a year, 
directly in Argentina.
 
Damages are awarded, as requested by the Plaintiff, 

considering the uncertainty and angst he suffered 
many years as a result of the unpaid salaries and the 
denial of employment. He was sent abroad on behalf 
of the company and then virtually abandoned there 
with a pre-established severance pay system that 
does not cover damages for an offense that hurts the 
employee's honor.
 
This decision against the company also affects the 
natural persons sued in their capacity as founding 
partners, directors and presidents, who are held liable 
for irregular registration and payment off the books 
under Section 54 of Act 19550.
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 By application of the principle of economic reality 
(Section. 14, LCT), the Plaintiff had only one 
employment relationship with the Co-Defendants 
Marítima Maruba SA and Alpha Shipping SA, which 
made up a business group (Section 31 of the same 
legal body) and shareholders according to the by-
laws submitted by IGJ. Mr Espinosa worked for the 
Defendants and his employment contract had been 
fully performed in Argentina for the first eight years, 
even though he worked in Italy at some point under a 

temporary relocation always under the direction and 
following direct instructions from Argentina until 
the date of constructive discharge (September 2011). 
These elements are enough to prove that there was 
only one employment relationship.
 
(1) Octavio Bueno Magano: "Os grupos de Empresas 
No Direito de Trabalho", Editora Dos Tribunais 
Magazine, São Paulo, 1979, page 306). "Entre os 
elementos que compõem a estrutura do grupo 



realça-se a empresa, realidade económica, cuja 
importancia, no campo do Direito, vem sende cada 
vez mais amplamente reconhecida, podendo-se 
afirmar que se aproxima paulatinamente do modelo 
de uma instituição. Segue-se a sociedade, que é, por 
assim dizer, o revestimento da empresa, constituindo 
esta o arcabuço daquela. Para o grupo, importam 
as sociedades de controle e não qualquer sociedade 
com participação em outra, figurando entre aquelas, 
além das sociedades controladoras, as controladas 
e as coligadas. O terceiro elemento estrutural a ser 
considerado consiste na autonomia das unidades 
componentes do grupo, revelada pelo fato de serem 
dotadas de personalidade jurídica que, todavía, não 
impede o controle das sociedades dominadas pela 
dominante, já que, para este efeito, a personalidade 
jurídica se esgarça como se tratasse de um véu (piercing 
the corporate veil), para deixar entrever a realidade 
do grupo. O quarto elemento a ser considerado, 
na estrutura de grupo, é o controle, consistente na 
possibilidade de uma sociedade exercer sobre outra 
influência dominante. Así doy mi voto.
 
(2) Argento, Sergio Hugo v YPF. Appellate Court 
(National Labor Court of Appeals, Panel VII, 
December 16,2015, Argento, Sergio Hugo v YPF on 
employment termination). The fundamental issue 
of this case is whether as a result of the expatriation 
agreed between the parties the Plaintiff 's employment 
contract with the local company was suspended in 
Argentina and a new contract was made abroad, or 
whether the two assignments of the employment 
relationship were actually part of only one contract 
with a temporary relocation. Along this line and after 
analyzing the evidence of the case, the Court found 
that there was only one employment contract, even 
when the Plaintiff worked abroad and collected salary 
during the last year worked, because he accepted to 
go to Spain mainly because of the contract with 
the Defendant. Consequently, regardless of the 
corporate policy regulating international assignments 
in different countries and different offices, even 
when they are incorporated as separate companies 
according to the law in the host country, the Court 
found that there was only one employment contract 
with a temporary relocation abroad that cannot affect 
the employee's rights under Argentine law, because 
the original contract fully survived although it was 
performed abroad and the employee occasionally 
worked and earned salaries abroad.
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I. International assignments organized by local 
employers
I.1. Employment aspects
 
A fundamental issue is how to determine the correct 
applicable law: employment begins, develops and ends 

in different countries between natural and artificial 
persons of different nationalities and governed by 
different laws.

In principle, it is worth mentioning that unlike the 
Act of Argentine Integrated Pension System, whereby 

International
Assignment
Telework and COVID-19

International assignments organized by local employers
have been the topic of frequently asked questions in the new
scenario of COVID-19 and remote working. Employees used
to receive job offers by foreign companies, but now it is the
Executives who ask to be send on assignment.
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the applicable law is the law of the place of execution 
of the contract or the place where employment starts, 
under the Employment Contract Act (LCT, for its 
acronym in Spanish) the applicable law is the law of 
the place of performance of the employment contract 
(the territoriality rule).

Section 3 regulates the parties' rights and obligations, 
whether the employment contract has been executed 
in Argentina or abroad provided it is performed in 
Argentina.

The law deals with two situations: a) the contract is 
executed abroad and performed in Argentina and, b) 
the contract is executed and performed in Argentina.
Note that the issue of international assignments at 
multinational companies and/or business groups 
makes it difficult to enforce certain principles of law, 
including the territoriality rule.

As there are no absolute solutions to this dilemma, the 
fundamental principles of Labor and Employment 
Law gain international relevance, such as the principle 
of employee protection and application of the most 
favorable rule to employees in case of doubt. 

As provided by LCT, if the employee provides services 
abroad, the Argentine labor and employment law will 
not apply, unlike for social security matters.

However, the parties may claim the application of 
LCT in the following cases: 

a) Employment is not terminated in Argentina (e.g. 
resignation, assignment of the contract or layoff) or 
suspended (unpaid leave of absence or job protection) 
and/or;

b) The contract entered into in Argentina is not 
intended to be performed abroad in its entirety and/
or;

c) The services provided abroad benefit the Argentine 
company and/or;

d) The cost is covered by the local company and/or 
instructions are received from Argentina and/or;

e) Considering the entire effective term of the 
contract, the main place of performance is Argentina.

In other words, local law could be applicable when 
there is evidence that employment between the 
employee and the different companies involved has 
ties with the company in Argentina, e.g. international 
assignment organized by the local employer, and also 
there is only one employment contract, leading to the 
enforcement of the employee protection principle or 
the most favorable rule to employee in case of doubt.
Therefore, considering that case law will progress 
in line with the latest breakthroughs in labor and 
employment practices, any international assignment 
offered by a local employer should be analyzed on a 
case-by-case basis to determine the applicable law, 
which may be the law of Argentina.
 
I.2. Social Security Considerations
 
The Act on Argentine Integrated Pension System 
No. 24241 provides as follows: the Argentine system 
covers:

"... those who work abroad under an employment 
contract executed in Argentina or whose employment 
has started in Argentina or are sent on an international 
assignment organized by their employer (at the 
private sector, whether permanently, temporarily 
o seasonally) ... provided they have domicile in 
Argentina at the time of execution of the contract 
or when employment starts or the international 
assignment ocurrs...” (paragraph 6 of subsection a. of 
Section 2 of Act No. 24241).

So if employees have domicile Argentina when 
their local employer sends them on an international 
assignment, the social security law of Argentina 
must be applied, and both employees and employer 
must pay social security taxes in Argentina on the 
compensation earned while on assignment.

Consequently, employees keep their total length 
of service as company employees (and any related 
rights) to qualify for pension benefits.

I.3. Taxation
I.3.1. Generalities. Residence

Act No. 20628 on Income Tax provides that any 
individual residing in Argentina pays taxes on total 
earnings gained in Argentina or abroad, and may 
take foreign taxes as advance payment for taxes in 
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Argentina until reaching the limit in the increased 
tax as a result of the earnings gained abroad (the so-
called "tax credit").

Non-residents are taxed exclusively on Argentine 
source income, as provided in Title V of such Act.

Consequently, the law provides that Argentine tax 
residents must pay income tax on their income in 
Argentina and abroad (income from Argentine 
source and foreign source).

However, non-residents are only taxed on Argentine 
source income, so they do not declare any foreign 
earnings in Argentina.

The general principle of residence in Argentina is 
established in Section 119 of the aforementioned Act, 
whereby “residents” in Argentina means:

a) Individuals of Argentine nationality, native or 
naturalized, except for those who have lost their 
status as residents in accordance with the provisions 
of Section 120;

b) Foreign Individuals who have obtained their 
permanent resident status in Argentina or who reside 
on temporary permits for a period of 12 months in 
accordance with the immigration laws currently in 
force.

Consequently, Argentine employees are residents 
based on their status as nationals and therefore are 
subject to taxation, unless they lose their resident 
status, a situation that may occur in two scenarios, as 
described in Section 120, namely:

✓ When they get the status of permanent resident in 
a foreign state, or



✓ When, even though they do not obtain permanent 
resident status, they live abroad continuously for a 
period of more than 12 (twelve) months.

Argentine citizens lose their resident status as from 
the first day of the following month immediately after 
the date when they become permanent residents in 
a foreign state, or when they stay uninterruptedly in 
a foreign country over the restricted period (in this 
case as from the first day of month "fourteen")
Note that employees pay Income Tax through tax 
withholding, i.e. their employer withholds the 
respective amount from their salary in accordance 
with the terms of Resolution General (DGI) N ° 
2437/08 as amended.

Section 1 establishes that “Income included in 
subsections a), b) and c) .... and e) of Section 79 of 
Income Tax Act ..., as well as increases of any nature, 
and regardless of the form of payment (in cash or in 
kind), earned by Argentine residents in accordance 
with the provisions of Title IX, Chapter I of the 
aforementioned Act are subject to withholding... "

If employees keep their resident status (or as long as 
they keep it), any income earned (both in Argentina 
and abroad) pay taxes, whether by tax withholding 
or by filing a tax return and direct deposit (with or 
without tax credit).

On the other hand, if the resident status is lost for 
any of the abovementioned reasons, employees must 
pay taxes abroad for the services provided and paid 
in the host country. Whereas, if employees are paid 
in Argentina by an Argentine employer, they become 
"Foreign Beneficiaries".

Note that Foreign Beneficiaries pay income tax by tax 
withholding at source, in accordance with Sections 91-
93 of Title V of the Act, whereby "... the presumption 
is that net income for foreign beneficiaries is 70% 
of the amounts collected as salaries, fees and other 
forms of compensation, which cannot be rebutted by 
evidence... "

In other words, the presumption is to take 70% of 
total compensation as a basis for calculation, subject 
to a 35% maximum tax rate for a one-time and final 
payment.

And it is the employer who withholds income tax 
for foreign beneficiaries, in accordance with RG 
(DGI) No. 2437/082, as amended (4th bracket): "Tax 
withholding for Foreign Beneficiaries is a one-time 
final payment in accordance with the provisions of 
Title V of this Act... ”.

Now, the question is whether an amount paid in 
Argentina to a national that loses his/her Argentine tax 
resident status is deemed to derive from an Argentine 
source when in fact it is paid in exchange for services 
rendered abroad and is not paid locally (the amount 
is registered in Argentina for pension purposes), 
especially when it is paid by a foreign company where 
the expat actually works - via intercompany billing - , 
as stipulated in the international assignment letter for 
the employee.

Then, the issue of Argentine source is open for 
discussion because it may be argued that these 
payments are only part of the obligations assumed by 
the foreign employer when asking a local employee to 
move and work abroad.

But this line of argument is not strong enough if 
these amounts are recorded on the payroll ledgers in 
Argentina, which would indicate that the employee 
keeps his/her local contract in place and his/her tax 
residence in Argentina, based on the presumption 
under Section 2, subsection a) paragraph 6) of SIPA 
law for temporary assignments. Then, all payments 
deriving from that contract made in Argentina will 
be deemed to be from Argentine source. Even in this 
case, the tax to be paid would be equal to zero, because 
the only payment to be made will be 100% deductible 
from the tax base as it is a mandatory social security 
contribution.

Finally, it is worth mentioning that the issue of dual 
residence is not dealt with here, because it is not 
relevant in the case under analysis.

III. Totalization Agreements to avoid double taxation 
(Income Tax in Argentina)

The aim of these Totalization Agreements is to avoid 
double taxation on the same income based on a 
reciprocity agreement between the signatory parties.
Argentina holds Totalization Agreements to avoid 
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double taxation with the following countries, ➢ Sweden 
➢ Germany ➢ Bolivia ➢ France ➢ Brazil ➢ Austria ➢ 
Italy ➢ Chile ➢ Spain ➢ Canada ➢ Finland ➢ United 
Kingdom ➢ Belgium ➢ Denmark ➢ Netherlands ➢ 
Australia ➢ Norway ➢ Russia

In particular, the Totalization Agreement establishes 
the guiding principle that wages, salaries and 
compensation earned in exchange for a job by a 
resident in a signatory country can only be taxed in 
that State, unless the job is done in another. In this 
case, such compensation must be taxed in this other 
country. In other words, the general principle is that 
the compensation earned by an Argentine resident as 
a result of employment can only be taxed in Argentina, 
unless the job is done in another country, in which 
case such income must be taxed there.

As long as employees do not lose their tax resident 
status in Argentina (either because they do not obtain 
permanent resident status in another country or 
because the 12-month period has not elapsed since 
transfer date), they must continue to pay income tax 
on income from Argentine source by withholding at 
source. For foreign earnings, employees must register 
with the local tax authorities and submit their annual 
tax returns reporting the resulting balance accordingly. 
The application of the Totalization Agreement should 
be analyzed to avoid double taxation through the “tax 
credit”.

When resident status is lost, employees will pay taxes 
on Argentine source income as Foreign Beneficiaries; 
this is a one-time final withholding, and no further 
taxes are paid on foreign earnings.
 
IV. International Assignment proposed by a foreign 
company

In this case, the executive receives a job offer from a 
company of the business group located abroad. They 
start a new legal relationship for services abroad. It 
is not technically an international assignment, but 
rather a new employment contract in which the 
foreign company will act as the employer, pay salaries 
during the term of the contract, as well as assume all 
the legal obligations (employer's rights and duties), 
including technical and legal management and 
financial obligations.

This case usually takes three forms, namely:

a) Resignation: Employee decides to resign from 
the Argentine company because of the job offer 
received from the company abroad. As employment 
in Argentina is terminated by the employee, he/she is 
not required to pay social security taxes in Argentina.
However, special attention must be given to the 
underlying economic reality. This must be real 
resignation, and not a transfer organized by the 
Argentine employer in the form of a resignation. For 
example, “covert” transfer occurs when the Argentine 
company covers the labor cost of the assignment 
abroad and/or gives instructions while keeping a legal 
and functional subordination.

Having said this, employees do not lose their 
total length of services with paid social security 
contributions, if they decide to register with the 
AFIP - DGI as voluntary taxpayers to the national 
social security system as freelancers, unless any of 
the existing International Social Security Agreements 
apply.

b) Leave of absence: As requested under the job offer 
received from the company abroad, employees take 
a leave of absence with their local employer, and 
agree to return to Argentina within a defined period 
of time. As the local employer expects employees to 
return (and they return with higher job qualification 
and more professional experience), the company 
grants an unpaid leave of absence and keeps his job 
position in Argentina. 

In this case, employment in Argentina is not terminated 
but its effects are suspended until the leave of absence 
expires. During the leave of absence, the Argentine 
company does not pay, directly or indirectly, any 
compensation or expenses to employees.

As employment is suspended and no compensation 
is paid (unpaid leave of absence), no social security 
taxes should be paid in Argentina while they work 
abroad.

c) Assignment of the employment contract: In our 
opinion, the assignment of the employment contract 
is the legal institution that best suits the economic 
reality of this type of transfer. 



If the law in the host country permits, this would be the 
best way to implement an international assignment. It 
mitigates the risks, and at the same time establishes a 
novation of the conditions of the contract bilaterally 
agreed between the parties (including the subjective 
novation of the employer).

This is governed by Section 229 LCT, whereby “the 
transfer of personnel without establishment requires 
employees' express and written consent. Even when 
there is such an agreement, the transferor and 
transferee are jointly and severally liable for all the 
obligations resulting from the assignment of the 
employment relationship”.

The parties may agree to:

• recognize that there is only one contract, and 
therefore employees are entitled to severance pay 
arising out of this one contract only;
• determine venue and applicable law;
• offset any amount paid in the other jurisdiction 
(by operation of law) as advance payment for any 
outstanding amounts under the applicable law for 

the contract in the agreed venue, to avoid multiple 
claims. This risk may occur when in parallel there 
is local registration. Employees could claim salary 
discrepancies and/or increased, double or overlapping 
severance pay (for incorrect labor registration in 
Argentina and/or based on applicable law in both 
countries during total length of service).
 
In this case, the Argentine company assigns the 
employment contract to the foreign company. 
The employment contract is terminated and no 
social security taxes should be paid. However, both 
companies are jointly and severally liable for the 
obligations derived from the assigned employment 
relationship for a reason prior to or simultaneous 
to the assignment, including social security taxes, as 
recognized in most court precedents.
There may be the case of a temporary assignment of 
the contract whereby the Argentine company assigns 
the employment contract to the foreign company 
during assignment abroad, and so employer's duties 
and obligations are transferred to the foreign company 
until the employee returns to Argentina.
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After the important ruling in the matter Barbulescu 
(II), the European Court of Human Rights is now on 
the news again, with particular relevance for labor and 
employment experts, because of the judgment issued 
on January 9, 2018 (Lopez Ribalda I case), dealing 
with video-surveillance systems at the workplace, and 
the balance that should be struck between Employers’ 
power of management and Employees’ right to privacy 
and data protection. Then came Lopez Ribalda (II) 
(October 17, 2019), “Lopez Ribalda and others vs 
Spain”.

• The judgment in Lopez Ribalda case examined the 
Company’s conduct when using videosurveillance 
systems, which the Spanish Employment Courts 
had found it complied with the law in a proceeding 

Can they
be used?

Hidden
cameras



for employment termination that was sustained. 
The judgment deals with the use of covert video 
surveillance ordered by their employer without 
previously informing the employees and whether 
this conduct had violated their right to privacy, 
considering the video recordings had been used 
as the main evidence to justify the fairness of their 
dismissals.

• On January 9, 2018 the European Court of Human 
Rights (ECHR) issued the judgment in Lopez Ribalda 
and others v Spain (Lopez Ribalda I), whereby the 
Plaintiffs had the right “to be previously and explicitly, 
precisely and unambiguously informed of the 
existence of a personal data file or that the data will 
be processed, the purpose thereof and the recipients 
of the information”.

• However, on October 17, 2019 the ECHR Grand 
Chamber rendered judgment in Lopez Ribalda 
and others v Spain (Lopez Ribalda II) correcting 
its prevailing rule and considering that the Spanish 
Employment Courts had examined the applicants’ 
claims and carried out a detailed balancing exercise 
between, on the one hand, their right to respect for 
their private life, and on the other the employer’s 
interest in ensuring the protection of its property and 
the smooth operation of the company. Then the Grand 
Chamber found that the lack of prior information 
about the existence of hidden cameras was justified 
by reasonable suspicion that serious misconduct had 
been committed.

FACTS
I. CIRCUMSTANCES OF THE CASE

- At the time of the events the applicants were all 
working as cashiers for M.S.A., a Spanish family-
owned supermarket chain.

- The applicants’ employer noticed some irregularities 
between the supermarket stock levels and what was 
actually sold on a daily basis.

- The purpose of the visible cameras was to record 
possible customer thefts and they were pointed 
toward the entrances and exits of the supermarket.
 
- The purpose of the hidden cameras was to record 

and control possible employee thefts and they were 
zoomed in on the checkout counters, which covered 
the area behind the cash desk.

- The company gave its workers prior notice of the 
installation of the visible cameras. Neither they nor 
the company’s staff committee were informed of the 
hidden cameras.

- The applicants were dismissed on disciplinary 
grounds, and the main evidence supporting the 
fairness of their dismissals was the recordings 
resulting from the covert surveillance.

• The Employment Tribunal [Spain] found in both 
judgments – as regards these two applicants in 
particular – that the use of covert video surveillance 
in the workplace without prior notice had been in 
accordance with Article 20 of the Labor Regulations 
(Estatuto de los Trabajadores), which allowed an 
employer to use monitoring and surveillance measures 
which he or she deemed appropriate to verify that an 
employee was fulfilling his or her employment duties, 
as long as the employer respected “human dignity”.

• This had been confirmed by the Constitutional 
Court in several judgments [an employer’s right 
to adopt organizational arrangements and act as a 
disciplinary authority had to be weighed against an 
employee’s fundamental right to privacy recognized 
under Article 18 of the Constitution].

• In cases where there were substantiated suspicions 
of theft, special circumstances justified interference 
with an employee’s right to privacy, which was 
considered to be appropriate to the legitimate aim 
pursued, necessary and proportionate. Following this 
case-law, the Employment Tribunal, having regard to 
the evidence before it, found that the employer had 
had sufficient grounds to conclude that the applicants’ 
conduct amounted to a “breach of contractual good 
faith and abuse of trust” and thus declared both 
dismissals fair in conformity with Article 54.2.d of the 
Labor Regulations.

The covert video surveillance had been justified in 
that there had been reasonable suspicions of serious 
irregularities.
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This Judgment quotes the Venice Commission, the 
Council of Europe’s advisory body on constitutional 
matters, which adopted an Opinion on “video 
surveillance by private operators in the public and 
private spheres and by public authorities in the 
private sphere and human rights protection” at its 
71st plenary session (document CDL-AD(2007)027 
of 8 June 2007). The relevant parts read:

• (i) For the purposes of this study, the private sphere 
will also include workplaces and the use of video 
surveillance in workplace premises, which raises legal 
issues concerning the employees’ privacy rights.

• (ii) As regards workplaces, the introduction of video 
monitoring requires respecting the privacy rights of 
the employees.

• (iii) Here, video surveillance would, in general, 
be allowed to prevent or detect fraud or theft by 
employees in case of a well-founded suspicion. 
However, except in very specific circumstances, 
videotaping would not be allowed at places such 
as toilets, showers, restrooms, changing rooms, or 
smoking areas and employee lounges where a person 
may trust to have full privacy.

• (iv) Moreover, secret surveillance should only be 
allowed, and then only on a temporary basis, if proven 
necessary because of lack of adequate alternatives.

• (v) As regards shops, camera surveillance may be 
justified to protect the property, if such a measure has 
proven to be necessary and proportional. It may also 
be justified at certain locations in the shop to prevent 
and prosecute robberies under threat but, again, only 
if proven necessary, and no longer than necessary.

• (vi) National legislation will have to clearly define 
the legal basis of the surveillance and the necessity of 
the infringement in view of the interests protected.

• (vii) Furthermore the Commission recommends, 
in view of the specificities of video surveillance, that 
the following measures should also be taken on a 
systematic basis:

II. Information systems and technologies for the 
monitoring of employees, including video surveillance

• The introduction and use of information systems 
and technologies for the direct and principal purpose 
of monitoring employees’ activity and behavior 
should not be permitted. Where their introduction 
and use for other legitimate purposes, such as to 
protect production, health and safety or to ensure the 
efficient running of an organisation has for indirect 
consequence the possibility of monitoring employees’ 
activity, it should be subject to the additional 
safeguards set out in principle 21, in particular the 
consultation of employees’ representatives.

• Information systems and technologies that indirectly 
monitor employees’ activities and behavior should 
be specifically designed and located so as not to 
undermine their fundamental rights. The use of video 
surveillance for monitoring locations that are part 
of the most personal area of life of employees is not 
permitted in any situation”. For all particular forms of 
processing, set out in the present Recommendation, 
employers should ensure the respect of the following 
safeguards in particular:

a. inform employees before the introduction of 
information systems and technologies enabling 
the monitoring of their activities. The information 
provided should be kept up to date and should take into 
account principle 10 of the present recommendation. 
The information should include the purpose of the 
operation, the preservation or back-up period, as 
well as the existence or not of the rights of access and 
rectification and how those rights may be exercised;

b. take appropriate internal measures relating to 
the processing of that data and notify employees in 
advance;

c. consult employees’ representatives in accordance 
with domestic law or practice, before any monitoring 
system can be introduced or in circumstances where 
such monitoring may change. Where the consultation 
procedure reveals a possibility of infringement of 
employees’ right to respect for privacy and human 
dignity, the agreement of employees’ representatives 
should be obtained;

d. consult, in accordance with domestic law, the 
national supervisory authority on the processing of 
personal data.”



III. European Union

37.  Directive 95/46/EC of the European Parliament 
and of the Council of 24 October 1995 on the 
protection of individuals with regard to the processing 
of personal data and on the free movement of such 
data provides:

Article 7: “Member States shall provide that personal 
data may be processed only if:

(a) the data subject has unambiguously given his 
consent; or

(b) processing is necessary for the performance of a 
contract to which the data subject is party or in order 
to take steps at the request of the data subject prior to 
entering into a contract; or

(c) processing is necessary for compliance with a legal 
obligation to which the controller is subject; or

(d) processing is necessary in order to protect the 
vital interests of the data subject; or

(e) processing is necessary for the performance 
of a task carried out in the public interest or in the 

exercise of official authority vested in the controller 
or in a third party to whom the data are disclosed; or
(f) processing is necessary for the purposes of the 
legitimate interests pursued by the controller or by the 
third party or parties to whom the data are disclosed, 
except where such interests are overridden by the 
interests for fundamental rights and freedoms of the 
data subject.

VIDEOSURVEILLANCE AT THE WORKPLACE - 
CASE-LAW OF THE CONSTITUTIONAL COURT

The Court’s assessment
(a) General principles: The Court reiterates that 
“private life” within the meaning of Article 8 of 
the Convention is a broad term not susceptible 
of exhaustive definition. The choice of the means 
calculated to secure compliance with Article 8 in 
the sphere of the relations of individuals between 
themselves is in principle a matter that falls within 
the Contracting State’s margin of appreciation. There 
are different ways of ensuring respect for private life, 
and the nature of the State’s obligation will depend 
on the particular aspect of private life that is at issue 
(Söderman v. Sweden [GC], no. 5786/08, § 79; and 
Bărbulescu v. Romania [GC], no. 61496/08, § 113). 
The concept of private life extends to aspects relating 
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to personal identity, such as a person’s name or 
picture (see Schüssel v. Austria (dec.), no. 42409/98, 
21 February 2002; and Von Hannover v. Germany, 
no. 59320/00, § 50, ECHR 2004-VI). It may include 
activities of a professional or business nature and may 
be concerned in measures effected outside a person’s 
home or private premises (compare Peck v. the United 
Kingdom, cited above, §§ 57-58; Perry v. the United 
Kingdom, cited above, §§ 36-37; and Benediktsdóttir 
v. Iceland (dec.), no. 38079/06, 16 June 2009).

In the context of the monitoring of the actions of an 
individual by the use of photographic equipment, 
the Court has found that private-life considerations 
may arise concerning the recording of the data and 
the systematic or permanent nature of the recording 
(compare P.G. and J.H. v. the United Kingdom, no. 
44787/98, § 57, ECHR 2001-IX; Peck, cited above, §§ 
58-59; and Perry, cited above, § 38). A person’s image 
constitutes one of the chief attributes of his or her 
personality, as it reveals unique characteristics and 
distinguishes him or her from his or her peers. The 
right to the protection of one’s image is thus one of the 
essential components of personal development and 
presupposes the right to control the use of that image 
(see Reklos and Davourlis v. Greece, no. 1234/05, § 
40, 15 January 2009).

The Court has considered relevant in this connection 
whether or not a particular individual was targeted by 
the monitoring measure (compare Rotaru v. Romania 
[GC], no. 28341/95, §§ 43-44, ECHR 2000-V; Peck, 
cited above, § 59; and Perry, cited above, § 38) and 
whether personal data was processed or used in a 
manner constituting an interference with respect for 
private life (see, in particular, Perry, cited above, §§ 40-
41, and I. v. Finland, no. 20511/03, § 35, 17 July 2008). 
A person’s reasonable expectation as to privacy is a 
significant though not necessarily conclusive factor 
(see Halford v. the United Kingdom, 25 June 1997, § 
45, Reports of Judgments and Decisions 1997-III; and 
Perry, cited above, § 37; and Bărbulescu, cited above, 
§ 73).

In other words, this Judgment under analysis, 
discussed and dealt with the following topic indicating;
• The Court observes that, in the present case, the 
employer decided to install surveillance cameras 
consisting of both visible and hidden cameras. The 
employees were only aware of the visible cameras 

zoomed in on the supermarket exits – they were not 
informed of the installation of video surveillance 
covering the cash desks.

• The Court observes that the covert video surveillance 
of an employee at his or her workplace must be 
considered, as such, as a considerable intrusion 
into his or her private life. It entails a recorded and 
reproducible documentation of a person’s conduct at 
his or her workplace, which he or she, being obliged 
under the employment contract to perform the work 
in that place, cannot evade (see Köpke, cited above).

• The Court is therefore satisfied that the applicants’ 
“private life” within the meaning of Article 8 § 1 was 
concerned by these measures.

• According to the Government, the video surveillance 
was carried out on the instructions of the applicants’ 
employer, a private company which could not by 
its actions engage State responsibility under the 
Convention. 

• The Court reiterates, however, that, although the 
purpose of Article 8 is essentially to protect the 
individual against arbitrary interference by the public 
authorities, it does not merely compel the State to 
abstain from such interference: in addition to this 
primarily negative undertaking, there may be positive 
obligations inherent in an effective respect for private 
life. These obligations may involve the adoption of 
measures designed to secure respect for private life 
even in the sphere of the relations of individuals 
between themselves (see von Hannover, cited above, 
§ 57; I. v. Finland, cited above, § 36; K.U. v. Finland, 
no. 2872/02, §§ 42-43, ECHR 2008; Söderman, cited 
above, § 78 and Bărbulescu, cited above, § 108).

• Therefore, the Court has to examine whether 
the State, in the context of its positive obligations 
under Article 8, struck a fair balance between the 
applicants’ right to respect for their private life and 
both their employer’s interest in the protection of its 
organisational and management rights concerning 
its property rights, as well as the public interest in 
the proper administration of justice (see Bărbulescu, 
cited above, § 112).

• The Court firstly notes that the covert video 
surveillance was carried out after losses had been 



detected by the shop supervisor, raising an arguable 
suspicion of theft committed by the applicants as well 
as other employees and customers.

• The Court also observes that the visual data obtained 
entailed the storage and processing of personal data, 
closely linked to the private sphere of individuals. 
This material was thereby processed and examined by 
several persons working for the applicants’ employer 
(among others, the union representative and the 
company’s legal representative) before the applicants 
themselves were informed of the existence of the 
video recordings.

• The Court further notes that the legislation in force 
at the time of the events contained specific provisions 
on personal data protection. Indeed, under section 5 
of the Personal Data Protection Act, the applicants 
were entitled to be “previously and explicitly, precisely 
and unambiguously informed” of “the existence of a 
personal data file or that the data will be processed, the 
purpose thereof and the recipients of the information; 
the obligatory or optional nature of their response to 
the questions asked; the consequences of providing 
or refusing to provide the data; the existence of 
rights of access, rectification, erasure and objection; 
and the identity and address of the controller or, as 

appropriate, his representative” (see paragraph 29 
above). 

• Article 3 of Instruction no. 1/2006 issued by the 
Spanish Data Protection Agency also specified that 
this obligation also applied to anyone using video 
surveillance systems, in which case, he or she had to 
place a distinctive sign indicating the areas that were 
under surveillance, and to make a document available 
containing the information provided in section 5 of 
the Personal Data Protection Act (see paragraph 30 
above).

• The Court observes that, as acknowledged by 
the domestic courts, the applicants’ employer did 
not comply with the obligation to inform the data 
subjects of the existence of a means of collecting 
and processing their personal data, as prescribed in 
the aforementioned domestic legislation. In addition 
to this, the Court notes that the Government have 
specifically acknowledged that the employees were 
not informed of the installation of covert video 
surveillance zoomed in on the cash desks or of their 
rights under the Personal Data Protection Act (see 
paragraph 48 above).

• Despite this, the domestic courts considered that 
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the measure had been justified (in that there had been 
reasonable suspicions of theft), appropriate to the 
legitimate aim pursued, necessary and proportionate, 
since there had been no other equally effective means 
of protecting the employer’s rights which would have 
interfered less with the applicants’ right to respect for 
their private life. 

• This was stated by the Employment Tribunal in 
respect of the first and second applicants and later 
confirmed by the Catalonia High Court of Justice in 
respect of all the applicants, which specifically declared 
that the covert video surveillance (and its use as valid 
evidence in the framework of the proceedings) had 
been in conformity with Article 20.3 of the Labor 
Regulations, and had been proportionate to the 
legitimate aim pursued and necessary.

• The Court observes that, in the present case, the 
situation differs from that in Köpke. Indeed, in that 
case, at the time the employer carried out the covert 
video surveillance following suspicions of theft 
against two employees, the conditions under which 
an employer could resort to the video surveillance of 
an employee in order to investigate a criminal offence 
had not yet been laid down in statute (although the 
German Federal Employment Tribunal had developed 
in its case-law important guidelines regulating the 
legal framework governing covert video surveillance 
in the workplace). In the present case, however, the 
legislation in force at the time of the facts of the case 
clearly established that every data collector had to 
inform the data subjects of the existence of a means 
of collecting and processing their personal data.

• In a situation where the right of every data subject 
to be informed of the existence, aim and manner of 
covert video surveillance was clearly regulated and 
protected by law, the applicants had a reasonable 
expectation of privacy.

“Furthermore, in the present case and unlike in 
Köpke, the covert video surveillance did not follow 
a prior substantiated suspicion against the applicants 
and was consequently not aimed at them specifically, 
but at all the staff working on the cash registers, 
over weeks, without any time limit and during all 
working hours. In Köpke the surveillance measure 
was limited in time – it was carried out for two 
weeks – and only two employees were targeted by the 

measure. In the present case, however, the decision to 
adopt surveillance measures was based on a general 
suspicion against all staff in view of the irregularities 
which had previously been revealed by the shop 
manager.”

• Consequently, the Court cannot share the domestic 
courts’ view on the proportionality of the measures 
adopted by the employer with the legitimate aim of 
protecting the employer’s interest in the protection 
of its property rights. The Court notes that the video 
surveillance carried out by the employer, which 
took place over a prolonged period, did not comply 
with the requirements stipulated in Section 5 of the 
Personal Data Protection Act, and, in particular, with 
the obligation to previously, explicitly, precisely and 
unambiguously inform those concerned about the 
existence and particular characteristics of a system 
collecting personal data. The Court observes that the 
rights of the employer could have been safeguarded, at 
least to a degree, by other means, notably by previously 
informing the applicants, even in a general manner, 
of the installation of a system of video surveillance 
and providing them with the information prescribed 
in the Personal Data Protection Act.

• Having regard to the foregoing, and notwithstanding 
the respondent State’s margin of appreciation, the 



Court concludes in the present case that the domestic 
courts failed to strike a fair balance between the 
applicants’ right to respect for their private life under 
Article 8 of the Convention and their employer’s 
interest in the protection of its property rights.

• The Court notes, firstly, that the applicants had 
ample opportunity to challenge both the authenticity 
and use of the material obtained through the devices 
in the adversarial procedure during the trials and in 
their grounds of appeal. The domestic courts at all 
levels (namely the Granollers Employment Tribunal 
no.1, the Catalonia High Court of Justice and the 
Supreme Court) dealt with their objections in that 
regard.

• The Court further observes that the impugned 
recordings were not the only evidence relied on by 
the domestic court as the basis for the judgments 
declaring the dismissals fair. In fact, as regards the first 
applicant, the main pieces of evidence supporting the 
fairness of her dismissal were not only the recordings 
resulting from the covert surveillance, but also the 

witness statements of a co-worker also dismissed 
because of her involvement in the thefts, the shop 
manager, the union representative and the company’s 
legal representative. In the same way, as regards the 
remaining applicants, the main evidence supporting 
the fairness of their dismissals were not only the 
recordings, but also the witness statements of co-
workers also dismissed for their involvement in the 
thefts, the shop coordinator, the union representative 
and the company’s legal representative.

• In view of the above, the Court concludes that 
nothing has been shown to support the conclusion 
that the applicants’ defense rights were not properly 
complied with in respect of the evidence adduced 
or that its evaluation by the domestic courts was 
arbitrary (see Bykov [GC], cited above, § 98).

• The Court finds therefore that the use in the 
proceedings of the secretly recorded material did not 
conflict with the requirements of fairness guaranteed 
by Article 6 § 1 of the Convention.
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Argentine Court 
Applies Foreign Law 
How a local Court
applies local law based
on the principle of
extraterritoriality
under international
private law 

Below are our comments 
about the decision 
issued by the Single-
Judge Court presided 
over Judge Orellana in 
Mendoza on June 4, 2021 
hearing the case of an 
employee who had been 
expatriated to the US, 
which has been resolved 
with a very interesting 
approach, innovating in 
International Private Law.  



1. The rule of “in dubio pro operario” (which 
essentially means that a judge or other adjudicator 
must rule in favor of the worker when confronted 
with hard cases) is not applied here, thus shifting to 
the law of the place of performance (see Fernández 
Madrid, Juan Carlos – Ley de Contrato de Trabajo – 
Errejus 2018, page 159).

2. The Argentine Court must apply foreign law as a 
local judge there would do based on the principle of 
extraterritoriality under international private law.

3. Case law accepts the exceptional circumstances 
of executives at multinational companies who are 
assigned to different subsidiaries but there is only one 
contract subject to many different laws. 

• Considering this person works abroad for an 
Argentine company, his contract is governed by the 
principle “lex loci executionis” (law of the place of 

contract performance) under international private 
law in accordance with Articles 1209 and 1210 of the 
Civil Code (Act 340), establishing that the applicable 
law for the parties’ obligations is the current law of the 
place where the contract is performed. 

• Under the US federal law, industrial relations are 
governed mainly by the Fair Labor Standards Act 
of 1938 (US Code No. 29) and the National Labor 
Relations Act, also known as the Wagner Act. 

• According to Section 3 of the Argentine Employment 
Contract Act, industrial relations are governed by 
the Employment Contract Act when the contract 
is performed in Argentina. However, when the 
contract is performed abroad, then it is subject to the 
international private currently in force in Argentina. 

• In addition, it is worth mentioning that contracts are 
governed by the by the principle “lex loci executionis” 
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(law of the place of contract performance) under 
international private law in accordance with Articles 
1209 and 1210 of the Civil Code (Act 340), establishing 
that the applicable law for the parties’ obligations 
is the current law of the place where the contract is 
performed (presently Article 2652 of the Argentine 
Civil and Commercial Code, applicable since August 
2015).

• The parties to the contract may well have agreed 
on a different applicable law. It is very common for 
expatriation contracts to include a clause whereby the 
employee and the parent company agree to resolve 
any dispute under the law of the place where the 
parent company is located. Then the applicable law 
would be the law of the place of performance. 

• In long-term contracts, such as employment 
agreements, it is crucial to make a distinction, if 
necessary, between execution and performance 
(Goldshmidt, Werner – Derecho Internacional 
Privado del Trabajo – en Deveali, Mario director – 
Tratado de Derecho del Trabajo, Vol IV, page 474). 
This would cause overlapping between laws, which 
is not always healthy, but possible with the own 
limitations of international law. However, the rule 
“in dubio pro operario” does not apply in attempt to 
change to the law of the place of performance (see 
Fernández Madrid, Juan Carlos – Ley de Contrato de 
Trabajo – Errejus 2018, page 159).

• The judge in Argentina is required to apply foreign 
law as a local judge there would do based on the 
principle of extraterritoriality under international 
private law (see C.I. de Normas de Derecho 
Internacional Privado L. 22.921, art. 2; v. Goldshmidt 
page. 468; v. Iñiguez, Marcelo – comentario al art. 
2594, en Herrera – Caramelo – Picasso, directores, 
Código Civil y Comercial de la Nación comentado – 
Ed. Ministerio de Justicia y Derechos Humanos, Vol 
VI, page 317)

• The judge in Argentina must apply foreign law as a 
local judge there would do based on the principle of 
extraterritoriality under international private law.

• Some precedents accept the exceptional 
circumstances of executives at multinational 
companies, who are assigned to different subsidiaries 
but keep the same contract subject to many different 

laws. This is not the case of the Plaintiff: he was based 
in Miami, and lived and worked there. This is not the 
case of a traveling executive that may change the basic 
concepts of Argentine international private law (e.g. 
“Espinosa Gustavo v Marítima Maruba S.A.”, National 
Labor Court of Appeals December 22, 2015, with 
comments by De Diego, Natalia – DT 2017, 1561).

• The Plaintiff supports his claim on Argentine law. 
Therefore, he seeks payment of compensation for 
seniority, notice, vacation, full termination month 
and fine under Section 2 of Act No. 25323.

• These claims are not possible under American law.

• In the State of Florida, where the Plaintiff worked, 
there is at-will employment, whereby both the 
employee and the company may terminate the 
employment freely whenever they want to. The 
reason for firing an employee may be related to poor 
performance, the need to cut back on spending or the 
employer just does not like him or her. 

• However, the Court may find this is a case of 
wrongful termination, and therefore in breach of the 
law, because the contract can only be terminated for 
fair cause or it is an implicitly permanent contract (e.g. 
based on the internal rules of the Company whereby 
the reasons for termination are listed, “Nicosia v 
Wakefern Food Corp” – 643 A.2d 554, N.J. 1994, 
quoted by Cornell Law School) or when a state policy 
is violated, such as illegal discrimination or retaliation 
for whistleblowing (“Adams v. George Cochran & 
Co.”, 597 A.2d 28, D.C. 1991, the employee refused to 
breach the law and was fired).

• In Florida, the Whistleblower Protection Act 
(3187 and 31895 of Chapter 112 of Florida Statute) 
protects employees who are the object of adverse 
retaliatory actions for reporting violations of law 
on the part of an employer, agency or independent 
contractor that create a substantial and specific 
danger to the public’s health, safety, or welfare, or for 
disclosing, or threatening to disclose, information 
alleging malfeasance or mismanagement of social 
security funds. In this case, they shall be entitled to 
collect compensation, if appropriate, for lost wages, 
benefits, or other lost remuneration caused by the 
adverse action.
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