
 

 

 
 

  Labornet No. 1290 

  Communiqué No. 4/2021 by AFIP (Tax Authority). Income Tax 4th Bracket.   
Precedent: Supreme Court of Justice of Argentina decision in re Negri. Are 
severance packages subject to income tax? 

 

 
Dear All, 
 
This is to inform you that the reference Communiqué was published in the Official 
Gazette of October 18, 2021, whereby the Tax Authority (AFIP) describes in which 
case severance pay granted to employees upon termination of employment is 
subject to income tax: 
 

 Severance pay for employees who do not hold executive positions shall not 
be subject to income tax.  

 
 However, severance pay for employees holding executive positions at 

companies in the private or public sector, in accordance with the provisions 
of Sections 180 and 181 of the Executive Order regulating Income Tax Act, 
shall pay income tax on the amount above the statutory severance pay 
required under Section 245 of the Employment Contract Act (excess 
amount), and subject to the withholding system under General Resolution 
No. 4003/2017 by AFIP. 

 
 It is also expressly stated that for all employees, the amounts paid by 

employers upon termination of employment involving accrued items 
derived from the employment relationship, such as unused vacation, 
thirteenth salary, bonus under collective bargaining agreement, 



 

 

compensation in lieu of notice, back pay, among others, are subject to 
income tax. 

 
 Remember that according to the majority case law, court rulings applied 

only to the parties involved in the claim (inter partes), and the Tax Authority 
could check and sanction those companies who fail to withhold and then 
pay the respective amounts to the tax agency.   

 
 As a result, most employees terminated were subject to withholding and 

then asked for a refund to the Tax Authority. Some agencies have 
expeditiously refunded taxpayers to avoid processes by systematically 
citing Negri case as a precedent. 
  

 As a matter of fact, the Tax Court has already ruled that in the case of 
employers who paid employees amounts above the statutory severance 
package or according to Vizzoti precedent, even though the amounts paid to 
employees increased their assets, this payment could not be considered as 
regular income as per the definition under the Income Tax Act so, it was not 
taxable income. It was not an exempted amount, either, but rather an 
amount that was not subject to income tax. 
   

 Actually, Communiqué No. 4/2016 stated that severance pay in case of 
termination by mutual agreement under Section 241 of the Employment 
Contract Act (August 12, 2016) was not regular income, which had been 
quite a controversial issue among different economic sectors. It was then 
made clear that severance packages were not taxable income within the 
scope of the Income Tax Act.   

 
 By virtue of the authority vested in AFIP by Executive Order No. 618 of July 

10, 1997, as amended, it is then stated that severance pay in case of 
termination by mutual agreement –under Section 241 of the Employment 
Contract Act- is not subject to income tax (Date of publication: August 18, 
2016). 
 

In other words, based on the case law and this clarifying Communiqué by the Tax 
Authority (No. 4/2021), those amounts paid upon termination of employment, in 
excess of the statutory severance pay, whichever the reason that may entitle 
employees to receive a severance package, are not subject to income tax according 
to the Income Tax Act provided such employees do not hold executive positions.    
 
Best regards,  
 
Paula Analía Babij         Natalia G. de Diego 


