
 

 

 
 

  Labornet No. 1305 

  Expatriates - International Itinerants - International Assignment - Social Security 
System - Employees should not make contributions to the social security system of 
the local company when assigned to a foreign country. 

 

 

Dear All, 

In a recent disruptive Court ruling about Expatriation -which changes the 
traditional approach- it has been resolved that the local company is not required to 
register employment during the periods in which the Employee works for other 
legal entities abroad belonging to the same Business Group, or make contributions 
to the social security system for such periods (see final Judgment of November 29, 
2002 by Panel II of the Appellate Court in re “Kwasinsky, Natalio v General 
Motors de Argentina SA); especially given the particularities of the mode of hiring 
under analysis, which from the beginning is characterized by the itinerant nature 
of the services provided, with assignments not only in Argentina but also in Italy 
and Slovenia. 

The Court Ruling of December 27, 2021 in the matter of "BLAIR, GORDON 
ANDREW v NOVARTIS PHARMACEUTICAL CORPORATION et al on 
Employment Termination" describes that the Executive reported that he had 
started working on July 1, 1998 for the Defendant -Novartis Pharmaceutical 
Corporation- a company incorporated under the laws of the United States of 
America and based in the State of New Jersey, and that he worked in the US and 
Canada until the Business Group offered him to move to Argentina for an initial 
term of three years. 

Then, the Employee argued that after signing the contract as an Expatriate, he 
began working for the Argentine subsidiary; his compensation included such 



 

 

items as Annual Bonus, Stock Options and Home leave - and non-registration of 
the following items as salary payments: "Housing", "Utilities", "Hardship 
Allowance", "Language Classes", "Car Expenses", "CIGNA Medical Coverage", 
"Social Security Contributions Abroad", "Pension Fund”, “Monthly Gym 
Membership”, “Cell Phone” and “Financial Advisor's Fees"; when his Employer -
Novartis Argentina SA- refused to register all these items, he considered that he 
had been constructively discharged on July 22, 2010.  

Then he sued Novartis Pharmaceutical Corporation based on joint and several 
liability as the controlling shareholder, in accordance with the provisions of the 
Corporations Act [Ley de Sociedades Comerciales].  

Novartis Argentina SA answered that the Plaintiff’s assignment to Argentina was 
only temporary, according to the International Assignment Letter, and that he 
worked uninterruptedly for his Employer -Novartis Pharmaceutical Corporation- 
based in the United States of America, and was then assigned to different 
international locations –Italy and Slovenia- until his assignment to Argentina, and 
denied any fraudulent maneuver to evade labor laws, because in addition to the 
amounts paid by Novartis Argentina SA, the Employee had always get paid in his 
home country –USA-, where his seniority was fully recognized.  

The National Court of Appeals - Panel IX, ruled as follows:  

International Assignment: The Employee had been assigned to other subsidiaries 
of the Business Group around the world –leading to the conclusion that the tasks 
carried out in these locations– including Argentina- were temporary –as specified 
in the International Assignment Letter, which defined the total assignment period 
in each host country, even though it could be shortened, and the Employee was 
always an employee of Novartis Pharmaceutical Corporation. 

It is made clear that the employment relationship between the Plaintiff and the 
Defendant included temporary assignments abroad, subject to the possibility of 
returning to the US or moving to another host country, and that these changes 
were part of the contract and accepted by the Plaintiff himself. 

Then, services were provided in different countries for different companies 
belonging to the same Business Group and domiciled in different places, and the 
Plaintiff was simultaneously registered as an Employee -during the last period 
worked- both in the US and Argentina, based on the principle of substance over 
form and in compliance with the laws of the aforementioned countries. 

Indeed, as explained in the Court ruling, it was made clear that the international 
assignment meant that during employment in Argentina, the Plaintiff would 
continue to be an employee of Novartis Pharmaceutical Corporation, regardless of 
the employment contract in the host country as required by local laws, like in this 



 

 

case under discussion. As a matter of fact, such Company would pay “... the entire 
accrued compensation as a result of the international assignment... and it was 
expected to cover for the lack of a totalization agreement between them. 

Under the conditions described so far –especially the itinerant nature of the 
services and the fact that due to local laws employment was registered through the 
Argentine subsidiary, Novartis Pharmaceutical Corporation had always been the 
Employer-, this Court understands that at present the Company was not willing to 
evade responsibilities as an international corporation, behind a corporate veil to 
conduct fraudulent hiring maneuvers. 

It is one and only Employer based abroad –Novartis Pharmaceutical Corporation-, 
which had temporarily assigned an Employee to different locations - including 
Argentina - recognizing its status as an Employer during employment, with no 
intention to split the Plaintiff's seniority among different employers - according to 
the location where he was assigned. 

And from this perspective, this Court finds that the Employee should be duly 
registered according to the laws of the countries where he worked based on the 
compensation paid in each location. 

In a recent disruptive Court ruling about Expatriation -which changes the 
traditional approach- it has been resolved that the local company is not required to 
register employment during the periods in which the Employee works for other 
legal entities abroad, which belong to the same Business Group, or make 
contributions to the social security system for such periods (see final Judgment of 
November 29, 2002 by Panel II of the Appellate Court in re “Kwasinsky, Natalio v 
General Motors de Argentina SA); especially given the particularities of the mode 
of hiring under analysis, which from the beginning is characterized by the itinerant 
nature of the services provided by the Plaintiff, with assignments not only in 
Argentina but also in Italy and Slovenia. 

The claim made by the Plaintiff seeking registration by Novartis Argentina SA of 
his entire seniority in the Novartis Group is rejected, and there is no evidence that 
such Company registered a later start date than the actual one, as argued by the 
Plaintiff. 

The Plaintiff asked Novartis Argentina SA -for whom he was only providing 
services on a temporary basis- to regularize and register his actual compensation, 
expressed in US dollars, according to different items specified and the amounts 
paid annually, which by and in itself is inconsistent, especially when the Plaintiff 
included various items but failed to explain that, according to the International 
Assignment Letter he accepted"... during the entire assignment, you will continue 
to be an employee of Novartis Pharmaceuticals Corporation ... ”and that“ ... All 
compensation accrued as a result of your assignment will be paid by Novartis 



 

 

Pharmaceuticals Corporation ... ", even though " ... an employment contract will be 
entered into in the host country as required by local practices, laws or customs... ” 

In other words, Novartis Pharmaceuticals Corporation continued to be his 
Employer, even during different assignments abroad, paying his compensation as 
well as social security contributions both in the home country -USA- as well as the 
host country, given the lack of a totalization agreement, so the Company agreed to 
make contributions to both pension systems. 

At this point and as per the considerations above, this Court finds that the 
Employee claimed a series of items that made up his compensation that were not 
registered by Novartis Argentina SA. However, taking into account that when 
employers are companies incorporated in different countries to which employees 
provide their services on a regular basis for each of them, employment should be 
registered and compensation should be paid accordingly. It is worth mentioning 
that the Plaintiff sought that Novartis Argentina SA - whom he said it was his 
Employer - register or pay compensation that according to the International 
Assignment Letter was Novartis Pharmaceutical Corporation obligation - social 
security contributions abroad, Pension Fund-, without indicating -see Section 65 of 
the LO- that payment was specifically made by each of the co-defendants, 
hampering a proper approach to understand the issue under discussion, the 
quality and scope of the work carried out by professionals, and the Court finds 
that the emoluments in question are reasonable, which is why they are confirmed 
(see Section 38 of the LO and other applicable fee regulations). 

In view of the complexity of the events in the proceedings and the aforementioned 
recitals, the Court orders each party to pay their respective legal costs (see Section 
68, second paragraph, of the Code of Civil and Commercial Procedure of 
Argentina - CPCCN) and sets the fees of the attorneys-at-law for the Plaintiff and 
Defendants - as a whole - at 30% of the amount awarded. 

Best regards, 

Natalia de Diego 


