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Applicable withholding system for a senior employee who leaves the Company. 
Payment in installments for a Restrictive Covenant Agreement.  

A senior employee leaves the Company and makes a restrictive covenant 
agreement. In return for this agreement, he will be paid an agreed amount in 
installments. 

Which is the applicable income tax withholding system? RG 2437 for employees or 
RG 830 for freelancers? 

The applicable withholding system is the one under General Resolution No. 830 
because subparagraph e) of Annex II specifically deals with Restrictive Covenants. 

It is worth mentioning that a non-compete agreement is made once employment 
terminates, and it is not part of the services under an employment relationship. 

A recent precedent in the matter of “Strazzolini, Ronaldo Emilio v. IN – AFIP – 
DGI" by Panel II of the National Court of Appeals in administrative matters on 
July 16, 2021 (“Strazzolini”) dealt with the appropriate tax treatment for a “Reward 
for Results”. The Lower Court analyzed the items "Reward under Section 241 LCT 
(Employment Contract Act)" and "Non-Disclosure Agreement", whose tax 
treatment was sustained by the Court of Appeals, as explained below. 



 

 

Strazzolini filed an appeal seeking refund of the Income Tax that his employer had 
withheld (PAASA) within the framework of an Agreement under the terms of 
Section 241 of the Employment Contract Act (LCT). The items on which PAASA 
had deducted taxes were: "Reward under Section 241 LCT", "Non-Disclosure 
Agreement" and "Reward for Results". The Plaintiff claimed that these items 
derived from the termination of his employment contract and, therefore, were not 
subject to income tax. 

"Reward under Section 241 LCT" is clearly excluded from Income Tax, and no 
further comments should be made because the decision is in line with the 
prevailing rule in re Negri by the Supreme Court, whereby this type of bonuses 
does not meet the requirement of a regular source of income. 

The Lower Court suggested that the Tax Authority had questioned the existence of 
an employment relationship based on the principle of substance over form under 
Section 2 of the Tax Procedure Act (4). The stance taken by AFIP, ignoring the 
existence of an employment relationship, is contrary to the provisions of Section 23 
– Presumption of the existence of the employment contract: Beneath any provision 
of services there is the underlying presumption of the existence of an employment 
contract, unless otherwise proved by the circumstances, relationships or reasons 
giving rise to it. 

Now, bearing in mind the Supreme Court precedent in re "Negri" of 2014, and 
irrespective of any arguments that AFIP could claim, it is quite striking that in 2020 
-when the Lower Court decision was issued– it is still necessary for a Court to 
decide on the tax treatment of this item, especially when AFIP accepted the 
conclusions of the "Negri" ruling in its Circular 4/2016 and, later on, in General 
Resolution No. 4003/2017 (which still today, after amendments, regulates Income 
Tax withholding system for Income Bracket #4). 

Naturally, the Lower Court decision was appealed based on the Supreme Court 
precedent. 

The Lower Court also analyzed whether Income Tax should apply to the payment 
the Plaintiff received in return for the Non-Disclosure Agreement with PAASA, 
whereby he agreed not to reveal any confidential information about the Company, 
its directors and/or clients.  

Contrary to the Plaintiff's claim that the amounts paid were not subject to Income 
Tax, AFIP taxed them as items expressly mentioned under Section 48, subsection f) 
of the Income Tax Act (Section 45, subsection f) under the previous version of the 
Income Tax Act): compensation for the services provided to the Company during 
employment. 



 

 

Section 48, subparagraph f) of the Income Tax Act includes the amounts paid for 
restrictive covenants or for abandoning one's career or for not practicing one's 
profession. 

It is worth mentioning that at a meeting of AFIP-CPCECABA Liaison Group on 
September 9, 2009, AFIP had said that compensation for restrictive covenants (non-
compete, non-disclosure, confidentiality clauses in re Strazzolini) were not part of 
the employment relationship and are not part of the services provided during 
employment. 

There is a contradiction in AFIP's position: while in re Strazzolini the “Non-
Disclosure Agreement” compensates for services provided during employment, 
the Liaison Group claimed that this kind of items are not part of the employment 
relationship. 

In certain cases and under certain circumstances, the reason for collecting these 
payments is the restrictive covenant that the former employee agrees to abide by 
for a period of time. In other words, the employee is entitled to collect this 
payment only if he complies with the restrictive covenant. 

PAASA paid the employee this reward, as indicated in the description of the facts 
in the complaint. This means that unless there is evidence to the contrary (or the 
documents whereby the reward was agreed are proven false, according to the 
Court of Appeals), these amounts did not compensate for a restrictive covenant but 
were actually a reward, a bonus. It would also be relevant to analyze whether 
PAASA was entitled to reimbursement of the amounts paid in the event that 
Strazzolini disclosed any confidential information. 

Anyway, without going over other relevant aspects, it seems that in this specific 
case the payment under the Non-Disclosure Agreement derived from the 
termination of the employment contract. This is the reason why the Lower Court 
also sustained the refund of the income tax withheld. 

One thing to take into account in relation to payments under non-compete and 
non-disclosures agreements is that, depending on how they are agreed and 
depending on whether they are a bonus derived from employment termination or 
income in return for a restrictive covenant, the effects can be really relevant for 
“managers or executive employees”. If this item derives from the termination of 
the employment contract, AFIP could claim it is taxable and subject to withholding 
in the amount in excess of the statutory minimum severance pay under the 
applicable labor law. If this item is related to a restrictive covenant after 
termination, although it would also be taxable, it could be argued that the amount 
to be withheld by the employer should be lower according to the provisions of 
General Resolution No. 830, causing a tax deferral for the employee who should 
include the balance not subject to withholding in his annual tax return. 



 

 

Finally, the Lower Court rejected the refund of the amounts paid for "Reward for 
Results", which had been paid by PAASA to Strazzolini as benefits related to an 
investment in the company Roch SA (Roch). 

Then the Court found that this amount was not an item of the severance package 
but taxable income in the form of "fees" for "services", as per PAASA financial 
statements where the amount paid did not match Strazzolini's salary. The Ruling 
follows AFIP defense claiming that the Plaintiff had been a director of Roch 
between 2013 and 2015 (after the employment with PAASA had ended) and this 
amount was paid in return for services. 

The Ruling partially sustained the claim for refund, ordering repayment of the tax 
withheld on the items "Reward under Section 241 LCT" and "Non-Disclosure 
Agreement", but rejecting refund of the tax withheld on the "Reward for Results". 

The parties appealed the Ruling, but AFIP abandoned its action after the appeal. 
Therefore, Panel II of the Court of Appeals had to decide only on the appeal filed 
by the Plaintiff and determine whether the amounts paid as "Reward for Results" 
were taxable. 

The Court of Appeals sustained the Plaintiff's appeal, revoking the Lower Court 
decision and considering that the amounts paid as "Reward for Results" were not 
taxable because they did not comply with the requirement of a regular source of 
income in line with Supreme Court precedents. 

Then the Court of Appeals analyzed all the administrative actions and concluded 
that it was clear that the employee had been under an employment relationship 
with PAASA (in the position of general manager) and that he subsequently agreed 
to terminate the employment contract. 

The Court of Appeals highlighted that this payment was agreed within the 
framework of the employment termination, which was related to a potential 
investment in Roch. Then, after checking the conditions for the collection of the 
Reward, the parties signed a new agreement determining the amount the Plaintiff 
should receive. 

The Court of Appeals also stated that under the termination agreement, PAASA 
agreed to pay a certain amount subject to a condition precedent, which once 
occurred, led to a second agreement whereby Strazzolini agreed to receive 
payment of a certain amount.  

Finally, the Court of Appeals held that the fact that the amounts paid had been 
included in PAASA financial statements as fees for services did not change the 
conclusion reached. Otherwise, it would mean that the Court gave priority to an 
accounting entry over two documents formalized before a notary public, which 
were not proven false. 



 

 

This Ruling about "Reward for Results" gains particular relevance because it means 
that both the Lower Court and the Court of Appeals conducted a substantial 
analysis of the reasons that give rise to the payment of a "Reward" regardless of its 
name. Even if the Lower Court and the Court of Appeals reached different 
conclusions, this Ruling shows that the analysis is very important and should 
prevail when dealing with items paid under an agreement in the terms of Section 
241 LCT, regardless of the name given to them. 

In this specific case, PAASA paid three “Rewards” to Strazzolini, which called for 
an analysis of the substance of each item that led to specific conclusions by the 
Lower Court and the Court of Appeals. 

• The amounts paid for items deriving from the termination of the employment 
contract are not included in the definition of “Income Tax”, because they do not 
meet the requirement of a regular source of income. 

• Likewise, the fact that these amounts are not included in the definition of the 
“Income Tax” means that it is not necessary to check if they are exempt under the 
Income Tax Act. Only income that is included in the definition of “Income Tax” 
can be exempted. 

• As per Supreme Court precedents, in order to determine whether the amounts 
paid within the framework of the termination of the employment contract should 
be subject to Income Tax or not, it is crucial to decide first if the respective items 
derive from employment or from its termination. 

• However, some Courts decide on the tax treatment of certain items (such as 
"Compensation in lieu of Notice") by analyzing whether or not there is an 
exemption under the Income Tax Act. 

• According to the analysis of the Supreme Court precedents, “Compensation in 
lieu of Notice” and naturally “Unused Vacations” should be deemed as items that 
are not included in the definition of “Income Tax”. However, the precedents by the 
National Court of Appeals in administrative matters tend to conclude that these 
items are taxable, and that is the widely accepted position. 

• As to the tax treatment for payments under a Non-Disclosure Agreement" 
(which could be extended to other payments for restrictive covenants as a result of 
the employment termination), there are precedents whereby these payments are 
not included in the definition of “Income Tax” because they derive from the 
termination of the employment contract. AFIP has had a contradictory position 
considering that these sums are taxable, but the truth is that in re "Strazzolini" it 
abandoned the action and failed to appeal the decision whereby these payments 
were deemed non-taxable. 



 

 

• According to the Lower Court and Court of Appeals decisions in re Strazzolini, 
each item paid within the framework of an agreement in the terms of Section 241 
LCT should necessarily be analyzed to check the actual reason for payment, 
regardless of the name given. 

• The Rulings under analysis here and the comments made refer to the 
interpretation of the Income Tax Act from a taxation perspective. Labor Courts 
may reach a different conclusion depending on their own interpretation and 
principles. 

• More than 7 years after the Supreme Court decision in re Negri, the issue of the 
tax treatment for items paid within the framework of the termination of the 
employment contract still sparks debate, contradictions, different court rulings, 
and the need for a precise and careful analysis in the context of each employment 
separation. 
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