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de Diego & Asociados. Abogados.

Well into the year 2022 -a year marked by post-pandemic
effects- I would like to share with you this new issue of our
publication, in which we address a rich variety of relevant legal
topics, latest information, Court precedents and case studies
that help us understand and analyze different situations in the
business and labor world.
We hope you find it interesting and useful.
Warmest regards,

Experienced professionals committed to providing top-quality services

03

Reinforcing the

participation
of women

in the World of Labor and Powerful
Leadership Positions at Unions
The pandemic has
accelerated a major cultural
change: Women's Inclusion
in the World of Work and
Unions.
"Gender quota for women
to achieve the effective
inclusion of female
candidates at union
elections."
The best takeaway of the
pandemic: women union
activists promote valuable
and powerful spaces for
discussion to review the
patriarchal heritage.
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A Court Ruling reinforcing the participation
of women in the world of labor and powerful
leadership positions at Unions.
Resolution No. 434/2021 (Department of Labor)
-Official Gazette of July 28, 2021- and a recent decision
by the National Labor Court of Appeals, Panel VI
– Ministerio de Producción y Trabajo de la Nación
c. Sindicato de Empleados y Obreros Aceiteros de
Necochea Quequén y Sudeste de la provincia de
Buenos Aires et al on Unions Act about quota for
women.
• An interesting and emblematic Court ruling ensures
women's full and effective participation and equal
opportunities for leadership at all decision-making
levels within the political, economic and public
sphere.
• In this context, the so-called "gender quota for women
at unions" has been implemented in compliance
with national and international regulations, whose
objective guidance set by lawmakers turns out to
be -at first sight- mandatory and fully enforceable
by labor authorities and judges at all Court levels
and venues. Thus, this regulation is part of the
aforementioned State obligation to do away with any
structural inequalities.
• Specifically speaking, Act No 25674 (Official Gazette,
November 29, 2002), amending Section 18 of Act No.
23551, established that: "... female representation in
elective and representative positions at unions shall
account for at least 30% (thirty percent) when the
number of women in the entity reaches or exceeds
that rate of the total number of workers”.
• Act No. 25674, establishing the gender quota for
women at unions, is a matter of public order and seeks
to cause a cultural shift to allow women to hold the
positions they deserve in any civilized community,
and is therefore one of the positive measures listed
under Section 75 subsection 23 of our Magna Carta,
aimed at achieving fully equal opportunities and
the fair treatment that every human being deserves
as a person and in respect of their inherent dignity,
particularly in reference to vulnerable groups such
as children, women, the elderly and people with
disabilities.
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• “… Unions' autonomy does not contemplate
measures that may limit the exercise of women's
union rights; on the contrary, it compels States to
take actions for women to enjoy formal and material
equality in the workplace and at unions”. “Then, the
right to equality and non-discrimination prohibits
arbitrary, differentiated treatment within unions’ own
governance systems, and promotes the adoption of
measures to combat gender stereotypes and achieve
full equality at unions.
• In addition, it is worth mentioning that the Recitals
of Executive Order No. 514/2003 state that Act No.
25674 is intended to achieve the effective participation
of women at unions, putting an end to their exclusion
from the lists of candidates for office. It is also
essential to highlight that the Act is based on Article
37 of the National Constitution, in force since 1994,
and the provisions of article 4.1 of the Convention
on the Elimination of All Forms of Discrimination
against Women, approved by Act No. 23179, which
has constitutional status in accordance with Article
05

75, paragraph 22, of the National Constitution.
I. Empowerment of Women in Leadership Positions
at Unions

organizations, there is still male overrepresentation at
executive committees, among shop stewards and the
members of negotiating committees.

1. On July 28, 2021, the Department of Labor (DOL)
created the Program for Strengthening Women's
Leadership at Unions, at the Under-Secretariat of
Inclusion Policies in the Workplace, reporting to the
DOL.

10. The factors that affect the low participation of
women and sexual diversity groups in the decisionmaking areas of their organizations include a lower
rate of female unionization, as compared to men, and
the lack of constituent instruments and collective
bargaining clauses promoting gender equality.

2. This PROGRAM is intended to provide and
facilitate tools for the empowerment of women and
sexual diversity groups at unions, through union
training and education.

11. In addition, the sexual division of labor, which
pushes women to unpaid household tasks, has a
negative impact on their chances of becoming part of
the discussion in political or union issues.

3. In accordance with Section 4 of Act No. 23551,
"union rights" means workers can "take part in
unions, choose their representatives freely, be elected
and run for office".

12. Workplace violence and political violence also
hinder the participation of women and sexual
diversity groups at unions. The patriarchal culture
generates a hostile work environment that leads to
direct and indirect forms of violence based on gender.

4. The Act also stipulates that "Union action shall help
remove any obstacles to workers' full realization of
rights."
5. The history of the union movement in Argentina
shows the key role unions have played for the defense
of workers and recognition of new rights and working
conditions.
6. However, like most social institutions, unions are
also part of power structures that perpetuate genderbased discrimination.
7. These practices translate into obstacles for the
participation of women and sexual diversity groups
in the management and executive positions at their
organizations.
8. Act No. 25674 on the Gender Quota for Women at
Unions was passed in 2002 to combat discrimination
and promote gender equality at unions.
9. The purpose of this Act was to ensure the presence
of women in elected offices and strengthen their
participation in the negotiating table of commissions,
by imposing the obligation to meet the 30% quota for
women at unions. However, although this rule has
promoted the effective participation of women in their
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13. Given these difficulties and obstacles, and the need
to eradicate gender-based discrimination at unions,
women union activists have provided valuable and
powerful spaces for discussion to review practices and
customs in violation of human rights and guarantees
under our National Constitution.
14. The networks formed by female unionism have
gained a strong relevance to approach discrimination
and workplace violence, challenging patriarchal
structures that still persist at unions, and gender
stereotypes that prevent the full realization and
defense of workers' rights.
15. As to the role of the State in addressing this issue,
it is imperative to remember the obligations assumed
when ratifying the ILO Freedom of Association and
Protection of the Right to Organize Convention
No. 87 (1948), Convention No. 111 Discrimination
(Employment and Occupation) (1958), the Violence
and Harassment Convention No. 190 (2019). In
particular, the Violence and Harassment Convention
No. 190 (2019), recently ratified by Act No. 27580,
establishing that the State must take actions for an
inclusive, integrated and gender-responsive approach,
recognizing gender issues, in consultation with
representative employers’ and workers’ organizations.
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16. The actions proposed in this Convention include
guidance, training and awareness-raising campaigns
(see Article 11 ILO C190) for the prevention and
eradication of practices involving violence and
harassment in the world of work, including genderbased discrimination.
17. The PROGRAM for STRENGTHENING
THE LEADERSHIP OF WOMEN and SEXUAL
DIVERSITY GROUPS AT UNIONS is created.
18. Its fundamental element will be the joint work with
leading female unionists, to encourage rethinking
of patriarchal power relations at unions and at the
workplace, and contribute to the effective removal of
the barriers that prevent workers' full realization of
rights (Section 3 of Act No. 23551).
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II. Goals
• Combat and eradicate gender-based discrimination
to hold administration and management positions
at unions across the country, including bargaining
commissions. This goal may be attained through
training and education in consultation with leading
female unionists.
1) Promote the empowerment of women and sexual
diversity groups at unions;
2) Strengthen their leadership skills;
3) Raise awareness of the main barriers to political
participation;
4) Offer theoretical and practical tools that contribute
to the advancement of their political or union career
development;
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5) Empower agents of change that can analyze and
question the patriarchal power relations deeply
rooted in our culture;
6) Create a federal network to accompany and support
female unionists.
Enforcement Authority
The enforcement authority for this PROGRAM is the
Under-Secretary for Inclusion Policies in the World
of Work, reporting to the DOL.
For the operational implementation of the
PROGRAM, the Under-Secretariat of Inclusion
Policies in the Workplace will work together with the
Coordination & Support Office for Union Training,
reporting to the DOL. The enforcement authority
shall have the following functions:
(a) Carry out consultations with unions and appoint
the members who will form the advisory committee;
b) Work together with the Coordination & Support
Office for Union Training, for planning, implementing
and organizing training and education activities,
c) Establish an effective mechanism to attract and
register beneficiaries for this PROGRAM;
d) Appoint the members of the selection panel for
beneficiaries;
e) Establish the selection criteria for beneficiaries, in
accordance with the objectives and guidelines of the
PROGRAM;
f) Deliver training completion certificates, together
with the Coordination & Support Office for Union
Training;
g) Organize activities in addition to training
workshops, to discuss and raise awareness of the
subject;
h) Ensure the formation and/or operation of the
federal support network.
Consultation with unions
For the fulfillment of the proposed goals and in
accordance with the obligations assumed by the State
through the Violence and Harassment Convention No.
190 (2019), consultation with union representatives is
highly encouraged. To this end, unions must inform
the enforcement authority of the name of those who
will be part of the advisory committee.
III. Actions to achieve the objectives. Beneficiaries
08

This PROGRAM is intended for women and sexual
diversity groups across the country, who are union
leaders and/or shop stewards and/or participants in
the management committee of their union.
Beneficiaries of this PROGRAM must show special
interest in becoming agents of change in their
environment, seeking to transform their personal
and organizational vision on structural gender-based
inequalities.
They will be asked to participate actively, not only
during the training sessions but also in the network
of support that will be formed.
Beneficiaries of this PROGRAM will be selected by
a committee that will be formed to this end with
representatives from the State and unions.
IV. Training Courses - Contents
To achieve its objectives, the PROGRAM will
offer theoretical and practical tools through union
workshops and training courses to deal with the issue
from different angles.
The content of the workshops will include the
following topics, and may be enlarged and/or changed
to meet the proposed goals:
– The gender perspective in the world of work
– The gender perspective in unions
– Social organization of caregiving responsibilities. Caregiving responsibilities and work
- Workplace violence and harassment - Political
violence
– Development of skills for collective bargaining
– Capacity for discussion, negotiating techniques,
conflict-resolution mechanisms
- Public speaking
– Strengthening leadership skills
– Mechanisms for evaluating results within the union
sphere
– Building support networks
Content shall be designed and approached, according
to the subject-matter of each workshop, with the
participation of competent governmental authorities.
Workshops
Workshops will be planned with theoretical and
de Diego & Asociados. Abogados.

practical approach by a group of specialized teachers.
Leading women and/or sexual diversity groups at
unions will be invited to take part in practical activities
to share their experience in addressing the issue.
V. Certification
Beneficiaries of this PROGRAM who participate in
all the workshops will receive a training completion
certificate.
Federal Support Network
Beneficiaries of this PROGRAM will be part of
a federal support network for women and sexual
diversity groups at unions, where they will put into
practice the tools acquired throughout the training
courses. To this end, they will be asked to promote
this PROGRAM in their territories, to encourage the
participation and registration of eligible beneficiaries.
The aim of this network will be to achieve the broadest
territorial application to offer support actions to
unions across the country.
The network may be formed within the PROGRAM
and/or beneficiaries may join other networks already
set up by female unionists.
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76% of the burden of unpaid
housework falls on women, and
the amount of time they dedicate
to household responsibilities is 6.4
hours per day while men only devote
3.4 hours per day.
Source: Survey on Unpaid Work
and Time Use (EPH-INDEC, Q3 2013)
in population aged 18 and over.

69% of those who seek help in case of
workplace violence are women.
Source: Observatory of the Office of
Occupational Violence Advice,
MTEySS (2019).
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Common good: public health.

The Return to In-Person Work

Vaccine
Mandate

The Court Ruling in Córdoba deals with mandatory
vaccination against Covid-19 and the withholding of
salary for employees who refuse vaccination
10
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In the province of Córdoba, the High Court of Justice
ruled on the “Return to in-person work - mandatory
vaccination” for civil service.
• The Regulatory Agreement [Acuerdo Reglamentario]
by the High Court of Justice in Córdoba established
that as of September 1, 2021, those unvaccinated
employees who refuse any of the vaccines approved
or authorized by the public health authorities should
work in person, unless they have valid medical
reasons not to do so, and consent to on-site work in
the schedules planned by the departments where they
work, show a negative test (PCR) result on a sample
taken 72 hours before returning to work, at their own
expense, and agree to periodic testing while they work
in person or ask for a leave of absence without pay.
• This Agreement under analysis here does not seem
to be unreasonable or disproportionate, but rather an
adequate or suitable strategy to protect constitutional,
lawful purposes and values (such as the health of
court staff, officials, magistrates, lawyers and litigants
in general).
• This measure is also proportional to the purposes
they seek to defend (as vaccination is not mandatory,
the Courts require evidence to prevent infection
or further transmission), without violating any
fundamental rights.

The most relevant aspects of this judgment
of September 13, 2021 include:
• The High Court of Justice of Córdoba issued this
Regulatory Agreement No. 1712, Series "A" on August
20, 2021, establishing as follows:
• As of September 1, 2021, court staff will work in
person when: 1) they are fully vaccinated with any
Covid-19 vaccine approved or authorized by public
health authorities, regardless of their age and risk
status, fourteen (14) days after receipt of the second
dose, except for the provisions of article 4 hereof;
• 2) they receive the first dose of any of the vaccines
approved by public health authorities, and do not
have any coexisting medical conditions as provided
by Resolution 14/21 of the General Administration,
fourteen (14) days after receipt.
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• Court staff who is allowed to stay home as provided
by Resolution 14/2021 of the General Administration,
will continue to stay home if they receive only the
first dose of any of the vaccines against COVID-19
approved by public health authorities.
• As of September 1, 2021, unvaccinated court staff
shall work in person, unless they have valid medical
reasons not to do so. They need to opt between: a) work
on site following the schedule set by the department
where they work, show a negative test (PCR) result
on a sample taken 72 hours before returning to work,
at their own expense, and agree to periodic testing; or
b) ask for a leave of absence without pay. If they fail
to expressly consent to any of these options, a leave
of absence will be automatically granted without pay.
• In-person work under the terms of Sections 1, 2 and
3 above excludes those who are covered under Section
3 paragraphs V and VI of Resolution No. 627/2020 by
the Department of Health, as amended.
• The HR Division - Personnel and Occupational
Health Offices - should be in charge of controlling,
monitoring and enforcing the provisions herein.
The challenge mainly lies on the fact that this
Agreement "establishes mandatory vaccination
against COVID-19 and withholding of wages for
those who refuse to get vaccinated". Then it should
be made clear that the Resolution expressly states: "3.
3. As of September 1, 2021, unvaccinated court staff
shall work in person, unless they have valid medical
reasons not to do so. They need to opt between: a) work
on site following the schedule set by the department
where they work, show a negative test (PCR) result on
a sample taken 72 hours before returning to work, at
their own expense, and agree to periodic testing; or b)
ask for a leave of absence without pay.
It can be inferred from the text above that vaccination
for court staff at the Judiciary in Córdoba is by no
means mandatory, and wages shall not be withheld
for those who refuse to get vaccinated.
It just sets the requirements for those who choose not
to get vaccinated with any of the vaccines approved
by public health authorities - in an attempt to reach
immunity against COVID-19.
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They can also take a leave of absence if they do not
accept the alternative of periodic screening. These
decisions have been taken within the scope of the
powers vested in the Judiciary (Section 166, subsection
2 of the Constitution of the Province of Córdoba, and
Section 12, subsections 1 and 32, of the Organic Law
of the Judiciary No 8435), in the performance of its
government and administration functions.
And they are entirely consistent with the measures
that the High Court of Justice has been taking at each
step of the way to fight the pandemic, still ongoing. As
a matter of fact, from the first agreement (Regulatory
Agreement No 1620, Series A, dated March 16, 2020),
it has been made clear that “public health” is at stake,
and "according to our constitutional provisions,
health is first and foremost 'common good' (Section
59, Constitution of the Province of Córdoba).
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Then this Agreement is justified on the grounds that
"it has been issued to protect a collective legal interest,
which in this case is public health".
It is an undeniable legal fact that considering the
delicate national and global epidemiological situation,
the institutional duty has always been to protect
public health, even more so when the development of
an essential state function depends on it.
• Therefore, the regulations passed cannot be seen as
an arbitrary encroachment on individual rights and
liberties of those who could be deemed conscientious
objectors to vaccination.
• It is not a restriction of rights, but rather it is a case
of coordination of the rights of the Appellants and
the rest of society, when a value so dear to human
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existence, such as health, may be compromised.
• It is out of the question that each individual has the
inalienable right to self-determination and privacy
(National Constitution, Section 19, and Section
11.2, of the American Convention on Human Rights
[ACHR], among many others) as this is a private,
individual decision.
• Now, if individual decisions go beyond their
protected area and eventually harm third parties
(National Constitution, Section 19) or affect common
good, the State should take part and cannot be
questioned in constitutional terms.
• This is not only because our system does not
accept absolute rights, but also because the State
has regulatory powers in health-related matters, for
example (Constitution of the Province of Córdoba.
Section 59), and rights must be exercised in accordance
with its regulations (National Constitution, Sections
14 and 28).
• Consequently, Regulatory Agreement No. 1712,
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Series A, dated August 20, 2021 was carefully drafted
to ensure in-person work as from September 1, 2021.
Back then and except for those who are exempted
or allowed to stay home for medical reasons, the
general rule is to show proof of vaccination within the
framework of the strategic vaccination plan launched
by the national and provincial governments.
• Based on the precedent by the Supreme Court of
Justice of Argentina, "vaccination not only protects
the individual who receives it, but also goes beyond
that personal scope to directly affect public health,
where one of the primary goals is to prevent or reduce
further transmission" (Judgment of June 12, 2012, in
re NN or U., V. on people protection and caregiving,
Recital N° 11).
• But, at the same time, a specific alternative was
also considered for those who had chosen not to
get vaccinated: see # III of the operative part of the
aforementioned Agreement. Consequently, the
argument of an allegedly constitutional violation
of the rights of conscientious objectors cannot be
used or put forward because instead of an arbitrary
13

imposition, they have been given the possibility of
keeping their beliefs and refuse vaccination; they can
opt for a leave of absence (without pay) or simply
prove that they have not been infected/sick, precisely
so as not to harm third parties (National Constitution,
Section. 19) and considering that health is common
good (Constitution of the Province of Córdoba.
Section 59).
Again, in case of an extraordinary event such as the
pandemic, the Regulations issued by the Supreme
Court help meet the needs for protection of the entire
community that has been badly hit.
In fact, if this disaster is not duly taken care of, it would
compromise social peace and common good and
well-being, which are the essential goals of the rule of
law. Therefore, in the performance of the government
and administration functions vested in the High
14

Court of Justice, the following national and provincial
provisions are duly observed; in particular, Joint
Resolution No 4/2021 (Official Gazette April 9, 2021),
by the Department of Health and the Department of
Labor; Resolution No. 62/2021 (Official Gazette of
June 28,2021), by the Secretary of Management and
Civil Service, and Resolution No. 166/2021 (Official
Gazette of April 4, 2021) by the General Secretary of
the Government of the Province of Córdoba.
The Appellants argue that this Agreement is arbitrary
and coercive for "those who refuse vaccination on
grounds of conscientious objection, who should ask
for a leave of absence without pay for an indefinite
period of time or until they decide to get vaccinated".
It has been said that the right to privacy should
be constitutionally observed together with the
general welfare, and the limit is when private, moral
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convictions harm third parties (in this case the
health of those who go to the Courts in Córdoba for
essential State services). Now it is worth mentioning
that the Regulation issued by the High Court of
Justice is based on the first part of the provisions of
Section 14 of the National Constitution (rights are
exercised in accordance with the laws regulating their
exercise), interpreted in the light of the preamble
in relation to the pressing need to protect public
health, without which the general well-being of
the community cannot be achieved, and it must be
promoted and guaranteed. In addition, according to
the International Covenant on Economic, Social and
Cultural Rights, which has constitutional standing
(National Constitution, Section 75 subsection 22),
the States Parties to the present Covenant recognize
the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health
(Article 12).

No 12).

Then the steps to be taken by the States Parties to
this Covenant to achieve the full realization of this
right shall include (Article 12.2, subsection c) "The
prevention, treatment and control of epidemic,
endemic, occupational and other diseases". As a
result, the Regulation by the High Court of Justice
cannot be considered arbitrary or coercive in any
way, since the adopted provisions are reasonable and
justified based on the known facts and the need to
safeguard common good.

On the one hand, it seeks to protect the right to health
of the group of workers who have been asked to work
on site - who must do so regardless of their age and
risk status, fourteen days after receipt of the second
dose - full vaccination (Section 1.1), with express
exceptions (Section 4) -, and the rest of the members
of the community who go to Court in person.

It can be concluded that this Agreement is not
unreasonable or disproportionate. It is intended to
protect constitutional, lawful purposes and values
(such as the protection of the health of the rest of the
court employees, officials, magistrates, lawyers and
litigants in general). This action is also proportional
to the purposes they seek (as vaccination is not
mandatory, the Courts require evidence to prevent
or reduce transmission), without violating any
fundamental right.
This is precisely what the Supreme Court of Justice has
ruled in a similar case: "Based on the foregoing, the
measure in question does not imply an unreasonable
encroachment on privacy (...) because it is moved by
the greatest common good, the adequate performance
of its duties- and it is proportionate to its purposes
"(Judgment of December 17, 1996, in re " B., RE v /
Argentine Federal Police on amparo action", Recital
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The provisions of this Regulatory Agreement No
1712 Series "A" under analysis imply restrictions
strictly limited in time, within the framework of the
COVID-19 pandemic and due to the detection of new
highly transmissible variants in the province, which
should be coupled with periodic controls by this
Court in light of the local epidemiological situation,
in order to determine its effective term, which will
not be extended beyond what is strictly necessary to
achieve its purpose.
In addition, its requirements are adequate to the
objectives sought, in accordance with scientific data
from experts in the field. By adopting the provisions
under analysis, this Court has sought to return to
in-person work at the Judiciary, but with reasonable
measures to prevent or reduce further transmission.

On the other hand, it is intended to reduce the impact
that such a measure may have on public health, both
of which are of undisputed social relevance. It is worth
mentioning that based on the available scientific data,
unvaccinated people disproportionately help spread
the virus, that is why experts think that control
actions targeting this population help mitigate the
social impact, as compared to non-targeted measures
(INSTITUTO
PASTEUR,
"EPIDÉMIOLOGIE
DU SARS-COV-2 DANS UNE POPULATION
VACCINÉE ET IMPLICATIONS POUR LE
CONTRÔLE D'UN REBOND AUTOMNAL",
Paris, last update September 5 2021, available at:
https://modelisation-covid19.pasteur.fr/evaluatecontrol-measures/impact-partially-vaccinatedpopulation/?s=03).
This Regulation does not seem to be unreasonable or
disproportionate, but rather adequate or suitable to
achieve constitutionally valid purposes, such as the
protection of the health of court staff and people in
general.
15

It is worth remembering that, as the Inter-American
Commission on Human Rights has pointed out, in the
current circumstances of the COVID-19 pandemic,
which poses a genuine risk, States should take
immediate steps, with all due diligence, to prevent
harm to the right to health, personal safety and life.
These measures should be focused as a priority on
preventing contagion, and providing appropriate
medical treatment for those who need it (InterAmerican Commission on Human Rights, Pandemic
and Human Rights in the Americas, Resolution No.
1/2020).
This Regulatory Agreement is aimed at prevention
based on the Court's own powers of management and
organization of its staff - Section 166, subsection 2,
Constitution of the Province of Córdoba and Section
12 of Act No. 8435.
Finally, the measure adopted is part of the legitimate
exercise of the right to change working conditions
("ius variandi") at the Public Administration, which
is objectively justified on the grounds of better civil
16

service (High Court of Justice, Court of Appeals
Panel, "Comoglio, Edelveis Margarita v Comuna
de Colonia Anita - Jurisdiction - Direct appeal",
Judgment No. 61/2018). In this case in particular, the
fundamental right to privacy of each individual or the
scope of unquestionable protection by our Basic Law
(Supreme Court of Justice of Argentina, Judgments:
306: 1892 and 329: 5266, among others) have not
been affected because vaccination is not mandatory
and the only requirement for those who refuse
vaccination is to agree to periodic testing or ask for
a leave of absence without pay, in an attempt to strike
a perfect balance between the right to individual selfdetermination and common good.
The rights of Court staff, and the rights of the whole
population, should take into account minimum
requirements of coexistence and tolerance, and the
achievement of goals aimed at the common good.
Then this measure meets the constitutional principles
of suitability, necessity and proportionality, as
explained above.
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Non-Disclosure Agreement
Non-Taxable Income

Interpretation:
Restrictive
Covenant
Reward
derived from
Employment
Termination.
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AFIP Liaison Group - DGI/
CPCECABA - Minutes of the
meeting of September 09, 2009
17

Applicable withholding system for a senior employee
who leaves the Company. Payment in installments for
a Restrictive Covenant Agreement.
A senior employee leaves the Company and makes
a restrictive covenant agreement. In return for this
agreement, he will be paid an agreed amount in
installments.
Which is the applicable income tax withholding
system? RG 2437 for employees or RG 830 for
freelancers?
The applicable withholding system is the one under
General Resolution No. 830 because subparagraph
e) of Annex II specifically deals with Restrictive
Covenants.
It is worth mentioning that a non-compete agreement
is made once employment terminates, and it is not part
of the services under an employment relationship.
A recent precedent in the matter of “Strazzolini,
Ronaldo Emilio v. IN – AFIP – DGI" by Panel II of
the National Court of Appeals in administrative
matters on July 16, 2021 (“Strazzolini”) dealt with the
appropriate tax treatment for a “Reward for Results”.
The Lower Court analyzed the items "Reward under
Section 241 LCT (Employment Contract Act)" and
"Non-Disclosure Agreement", whose tax treatment
was sustained by the Court of Appeals, as explained
below.
Strazzolini filed an appeal seeking refund of the
Income Tax that his employer had withheld (PAASA)
within the framework of an Agreement under the
terms of Section 241 of the Employment Contract
Act (LCT). The items on which PAASA had deducted
taxes were: "Reward under Section 241 LCT", "NonDisclosure Agreement" and "Reward for Results".
The Plaintiff claimed that these items derived from
the termination of his employment contract and,
therefore, were not subject to income tax.
"Reward under Section 241 LCT" is clearly excluded
from Income Tax, and no further comments should
be made because the decision is in line with the
prevailing rule in re Negri by the Supreme Court,
whereby this type of bonuses does not meet the
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requirement of a regular source of income.
The Lower Court suggested that the Tax Authority
had questioned the existence of an employment
relationship based on the principle of substance over
form under Section 2 of the Tax Procedure Act (4).
The stance taken by AFIP, ignoring the existence of an
employment relationship, is contrary to the provisions
of Section 23 – Presumption of the existence of
the employment contract: Beneath any provision
of services there is the underlying presumption of
the existence of an employment contract, unless
otherwise proved by the circumstances, relationships
or reasons giving rise to it.
Now, bearing in mind the Supreme Court precedent
in re "Negri" of 2014, and irrespective of any
arguments that AFIP could claim, it is quite striking
that in 2020 -when the Lower Court decision was
issued– it is still necessary for a Court to decide on
the tax treatment of this item, especially when AFIP
accepted the conclusions of the "Negri" ruling in its
Circular 4/2016 and, later on, in General Resolution
No. 4003/2017 (which still today, after amendments,
regulates Income Tax withholding system for Income
Bracket #4).
Naturally, the Lower Court decision was appealed
based on the Supreme Court precedent.
The Lower Court also analyzed whether Income Tax
should apply to the payment the Plaintiff received
in return for the Non-Disclosure Agreement with
PAASA, whereby he agreed not to reveal any
confidential information about the Company, its
directors and/or clients.
Contrary to the Plaintiff 's claim that the amounts
paid were not subject to Income Tax, AFIP taxed
them as items expressly mentioned under Section
48, subsection f) of the Income Tax Act (Section
45, subsection f) under the previous version of the
Income Tax Act): compensation for the services
provided to the Company during employment.
Section 48, subparagraph f) of the Income Tax Act
includes the amounts paid for restrictive covenants
or for abandoning one's career or for not practicing
one's profession.
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It is worth mentioning that at a meeting of AFIPCPCECABA Liaison Group on September 9, 2009,
AFIP had said that compensation for restrictive
covenants
(non-compete,
non-disclosure,
confidentiality clauses in re Strazzolini) were not part
of the employment relationship and are not part of
the services provided during employment.
There is a contradiction in AFIP's position: while
in re Strazzolini the “Non-Disclosure Agreement”
compensates for services provided during
employment, the Liaison Group claimed that this kind
of items is not part of the employment relationship.
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In certain cases and under certain circumstances, the
reason for collecting these payments is the restrictive
covenant that the former employee agrees to abide by
for a period of time. In other words, the employee is
entitled to collect this payment only if he complies
with the restrictive covenant.
PAASA paid the employee this reward, as indicated
in the description of the facts in the complaint. This
means that unless there is evidence to the contrary
(or the documents whereby the reward was agreed
are proven false, according to the Court of Appeals),
these amounts did not compensate for a restrictive
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covenant but were actually a reward, a bonus. It
would also be relevant to analyze whether PAASA
was entitled to reimbursement of the amounts paid in
the event that Strazzolini disclosed any confidential
information.
Anyway, without going over other relevant aspects,
it seems that in this specific case the payment under
the Non-Disclosure Agreement derived from the
termination of the employment contract. This is
the reason why the Lower Court also sustained the
refund of the income tax withheld.
One thing to take into account in relation to
payments under non-compete and non-disclosures
agreements is that, depending on how they are agreed
and depending on whether they are a bonus derived
from employment termination or income in return
for a restrictive covenant, the effects can be really
relevant for “managers or executive employees”. If this
item derives from the termination of the employment
contract, AFIP could claim it is taxable and subject to
withholding in the amount in excess of the statutory
minimum severance pay under the applicable labor
law. If this item is related to a restrictive covenant
after termination, although it would also be taxable, it
could be argued that the amount to be withheld by the
employer should be lower according to the provisions
of General Resolution No. 830, causing a tax deferral
for the employee who should include the balance not
subject to withholding in his annual tax return.
Finally, the Lower Court rejected the refund of the
amounts paid for "Reward for Results", which had
been paid by PAASA to Strazzolini as benefits related
to an investment in the company Roch SA (Roch).
Then the Court found that this amount was not an
item of the severance package but taxable income
in the form of "fees" for "services", as per PAASA
financial statements where the amount paid did not
match Strazzolini's salary. The Ruling follows AFIP
defense claiming that the Plaintiff had been a director
of Roch between 2013 and 2015 (after the employment
with PAASA had ended) and this amount was paid in
return for services.
The Ruling partially sustained the claim for refund,
ordering repayment of the tax withheld on the
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items "Reward under Section 241 LCT" and "NonDisclosure Agreement", but rejecting refund of the
tax withheld on the "Reward for Results".
The parties appealed the Ruling, but AFIP abandoned
its action after the appeal. Therefore, Panel II of the
Court of Appeals had to decide only on the appeal
filed by the Plaintiff and determine whether the
amounts paid as "Reward for Results" were taxable.
The Court of Appeals sustained the Plaintiff 's appeal,
revoking the Lower Court decision and considering
that the amounts paid as "Reward for Results" were
not taxable because they did not comply with the
requirement of a regular source of income in line with
Supreme Court precedents.
Then the Court of Appeals analyzed all the
administrative actions and concluded that it was clear
that the employee had been under an employment
relationship with PAASA (in the position of general
manager) and that he subsequently agreed to
terminate the employment contract.
The Court of Appeals highlighted that this payment
was agreed within the framework of the employment
termination, which was related to a potential
investment in Roch. Then, after checking the
conditions for the collection of the Reward, the parties
signed a new agreement determining the amount the
Plaintiff should receive.
The Court of Appeals also stated that under the
termination agreement, PAASA agreed to pay a
certain amount subject to a condition precedent,
which once occurred, led to a second agreement
whereby Strazzolini agreed to receive payment of a
certain amount.
Finally, the Court of Appeals held that the fact that the
amounts paid had been included in PAASA financial
statements as fees for services did not change the
conclusion reached. Otherwise, it would mean that
the Court gave priority to an accounting entry over
two documents formalized before a notary public,
which were not proven false.
This Ruling about "Reward for Results" gains
particular relevance because it means that both the
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Lower Court and the Court of Appeals conducted a
substantial analysis of the reasons that give rise to the
payment of a "Reward" regardless of its name. Even if
the Lower Court and the Court of Appeals reached
different conclusions, this Ruling shows that the
analysis is very important and should prevail when
dealing with items paid under an agreement in the
terms of Section 241 LCT, regardless of the name
given to them.
In this specific case, PAASA paid three “Rewards”
to Strazzolini, which called for an analysis of the
substance of each item that led to specific conclusions
by the Lower Court and the Court of Appeals.
• The amounts paid for items deriving from the
termination of the employment contract are not
included in the definition of “Income Tax”, because
they do not meet the requirement of a regular source
of income.
• Likewise, the fact that these amounts are not included
in the definition of the “Income Tax” means that it is
not necessary to check if they are exempt under the
Income Tax Act. Only income that is included in the
definition of “Income Tax” can be exempted.
• As per Supreme Court precedents, in order to
determine whether the amounts paid within the
framework of the termination of the employment
contract should be subject to Income Tax or not, it
is crucial to decide first if the respective items derive
from employment or from its termination.
• However, some Courts decide on the tax treatment
of certain items (such as "Compensation in lieu
of Notice") by analyzing whether or not there is an
exemption under the Income Tax Act.
• According to the analysis of the Supreme Court
precedents, “Compensation in lieu of Notice” and
naturally “Unused Vacations” should be deemed as
items that are not included in the definition of “Income
Tax”. However, the precedents by the National Court
of Appeals in administrative matters tend to conclude
that these items are taxable, and that is the widely
accepted position.
• As to the tax treatment for payments under a Non-
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Disclosure Agreement" (which could be extended
to other payments for restrictive covenants as a
result of the employment termination), there are
precedents whereby these payments are not included
in the definition of “Income Tax” because they derive
from the termination of the employment contract.
AFIP has had a contradictory position considering
that these sums are taxable, but the truth is that in
re "Strazzolini" it abandoned the action and failed to
appeal the decision whereby these payments were
deemed non-taxable.
• According to the Lower Court and Court of Appeals
decisions in re Strazzolini, each item paid within the
framework of an agreement in the terms of Section 241
LCT should necessarily be analyzed to check the actual
reason for payment, regardless of the name given.
• The Rulings under analysis here and the comments
made refer to the interpretation of the Income Tax
Act from a taxation perspective. Labor Courts may
reach a different conclusion depending on their own
interpretation and principles.
• More than 7 years after the Supreme Court decision
in re Negri, the issue of the tax treatment for items
paid within the framework of the termination
of the employment contract still sparks debate,
contradictions, different court rulings, and the need
for a precise and careful analysis in the context of
each employment separation.
1 “De Lorenzo, Amelia Beatriz v DGI” Ruling of June 17, 2009; Cuevas,
Luis Miguel v AFIP-DGI on Administrative Litigation” Ruling of
November 30, 2010; and “Negri, Fernando Horacio v EN-AFIP-DGI”
Ruling of July 15, 2014.
2 Brandt, Mary I.; Llano, José M. and Vergara, Sergio D.: “El impuesto
a las ganancias y las sumas percibidas por directivos y ejecutivos con
motivo de la desvinculación. Las dudas interpretativas que generan la
ley y su reglamentación” - ERREPAR - DTE - N° 467 - February/2019)
3 GRISOLÍA, Julio Armando “Tratado del Derecho de Trabajo y la
Seguridad Social”, Volume IV, 1st Edition, available online at https://
proview.thomsonreuters.com/
4 Section 2 of the Tax Procedural Act states that “the true nature of
a taxable event should be determined based on taxpayers' actual
actions, situations and relationships, and the economic substance of the
transactions, regardless of the names or forms given considering the
legal concepts under applicable law.”
5 For instance, the nature of the reward is much clearer if an eventual
Non-Disclosure Agreement contains obligations under Section 85 LCT
about the "duty of loyalty and fidelity to employer".
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Expats
Returning
to Argentina
Expatriates who
return to Argentina to
a lower-level position
The Court has ruled
that the salary the
Plaintiff earned in
Chile should have
been kept with the
increase that he also
received in Argentina
because it is
vested right.
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In the matter of “ZOCCHI, ADRIAN ABEL v
ODFJELL TERMINALS TAGSA SA et al on
Employment Termination” dated September 30, 2020,
• The Executive was promoted to General Manager
based in Chile, and then removed from this position
in Chile with the promise that he would be relocated
to Argentina to a similar senior position, which did
not happen. When he returned to Argentina he
was granted a leave of absence to resettle and once
the leave was over he was appointed to the same
previous position he had held before the international
assignment, without the compensation or benefits
he used to receive, such as reimbursement for car
expenses, and he continued working in this position
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until termination. He claims that in addition to the
salary he continued receiving in Argentina, he should
add US$10,000 for salary in Chile and US$10,000 for
additional benefits, such as top-level housing with
all expenses paid, club membership, cellphone for
personal use, car expenses and expenses for family
trips, personal expenses on the credit card paid by the
Company.

his family. During his employment in Argentina, the
Company paid for fuel expenses per kilometer and
parking fees with the respective supporting receipts.
All these payments were directly deposited into the
Plaintiff 's salary account, so they were included in
his compensation. Upon his return he continued
working for Tagsa at the same lower-level position he
had held before expatriation.

• The Co-Defendant is a Norwegian citizen, without
residence in Argentina but residing in Brazil, where
he works for another company.

• The Argentine subsidiary continued paying
salaries in Argentina and making statutory social
security contributions while he worked in Chile. So
even though his contract with Terquim Chile was
terminated in accordance with Chilean labor law,
Section 3 of the Argentine Employment Contract Act
(LCT) establishes that “This Act shall govern all the
aspects related to the validity, rights and duties of the
parties, whether the employment contract has been
entered into in Argentina or abroad, so long as it is
mainly executed in Argentina", so the Court must
interpret how it applies in this case.

• The Executive has worked for a long time for a
subsidiary of the Norwegian company and returned
to Argentina to a lower-level position, which was the
same he held before his international assignment:
Deputy Commercial Manager.
• His international assignment from Argentina to
Chile was agreed in Argentina, and even though the
contract was made in Chile, it had been discussed,
negotiated, agreed and accepted in Argentina. During
his assignment in Chile he was granted housing and
car, whose expenses were covered by the Chilean
Company, in addition to plane tickets for him and
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• It is then inferred that there was one and only
employment agreement that was performed in two
countries. Note that the Executive had worked for
around 19 years under an employment contract
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agreed in Argentina and promoted at the Chilean
subsidiary; he worked 6 or 7 years in Chile while he
was paid his salary in Argentina as well.
• In other words, his contract in Argentina had never
been interrupted since his start date until termination.
While he was assigned to Chile, where he was also
paid his salary, he continued to collect his salary in
Argentina. Before moving to Chile and upon his
return to Argentina he held the position of Deputy
Manager. In Chile he was temporarily promoted to
General Manager and collected salary in legal tender
plus payments in kind such as housing, car, cellphone,
which was not specified in the contract offered to the
Court.
• Therefore, considering that these Companies
belonged to the same Business Group and this is a case
of "international assignment" where the Executive
was transferred to Chile, as agreed in Argentina with
the involvement of senior managers and the Regional
Manager, which the Plaintiff himself recognized, this
Court finds that there is one and only employment
relationship, where the contract had not been
suspended but transferred to a subsidiary of the same
Business Group Terquim in Chile, as agreed with the
Plaintiff. When he returned to Argentina, he returned
to his position before termination. In other words, the
employment contract was transferred as agreed and
accepted by the Plaintiff (Section 229 LCT).
• Consequently, the contract with the Chilean Company
was agreed in Argentina -no matter where the paper
document was actually signed- and this is a case where
work is performed in two territories. The original
employment contract was made with the Argentine
Company in Argentina and the contract with the
Chilean subsidiary was also made in Argentina for the
Plaintiff to work in Chile, so based on the prevailing
scholars' opinions, in those cases where work is done
in different territories the applicable law is that of the
main place of performance, and in case of doubt, the
most favorable law to employees should be applied
(Section 9 LCT). (Juan Carlos Fernández Madrid
-Tratado Práctico de Derecho del Trabajo, Volume
I, LA LEY, page 479, Buenos Aires, 1992- quoting
Justo López) Therefore, in this case considering that
the main place where the employment contract was
performed was Argentina, then Act No. 20744 should
apply, and this is what the Court sustains.
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• It is worth mentioning that there is another
precedent, “Bardessono, Guillermo v HSBC Bank”
(case file 17534/2012), whereby Panel II of the
National Labor Court of Appeals resolved that: "(...)
work is performed at different productive units
belonging to the same Business Group, the employee
is initially hired by one of the companies of the
Group and then given a job offer to work at a foreign
subsidiary, without terminating the original contract
and with the possibility of returning to the home
country... Therefore in cases like this the provisions
of Act No 20744 should be applicable for the transfer
of personnel (Sections 229 and related provisions).
The employment contract was executed in Argentina,
initially performed here and then temporarily
transferred abroad but the assignment was made in
Argentina (Section 3 LCT)..."
• In addition, there are precedents whereby "Under
Labor Law, this situation with multinational
corporations or business groups... is not new, and
they may be held liable for fraudulent hiring (Section
31 LCT) when the multinational business group
appears disguised as different legal entities in each
of the countries where it does business but in fact it
is one and only corporation and the employee works
for different subsidiaries or different companies of the
same group. Even if there is no fraudulent maneuver,
subsidiaries are liable for the obligations of the other
companies of the same Group or for the entire Group,
as derived from the employment contract (see Juan
Carlos Fernández Madrid, TP de D del Tr., Vol 1 page
942 Ed. 1989)”, because employment is agreed with
the whole Group (Panel II, National Labor Court of
Appeals in re Tommasi v Air Plus Argentina).
• On the one hand, the Argentine Employment
Contract Act applies because the original contract
has never been interrupted, was executed and mainly
performed in Argentina in accordance with Section
9 LCT and on the other, given that the "international
assignment" -the term used by the Plaintiff in his
complaint- was negotiated, agreed or accepted in
Argentina, there is no doubt about the application of
Act No. 20744.
• Then the negotiation to put an end to employment
between Terquim and the Plaintiff in Chile under
the foreign law as a settlement agreement ("convenio
de finiquito") cannot be resolved under the terms of
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Act No. 20744. Indeed, although this instrument is
similar to that under Section 241 LCT, it is irrelevant
to decide this case because the employment contract
was transferred according to Section 229 of the LCT,
and the amount received by the Plaintiff as a result
of the negotiation that he himself recognized should
be taken as payment on account (Section 260 LCT)
(page 23 and 32).
• So the severance pay received by the Plaintiff as a
result of the employment termination should be
taken as payment on account.
• In order to determine the amount of the
compensation accrued, it is relevant to consider
that the Plaintiff continued to collect his salary in
Argentina during the international assignment and
in Chile his compensation was way higher because
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he held a higher job position, and when he returned
to Argentina, he returned to a lower-level position
with lower functions and a significantly lower salary.
Based on the constitutional principles of salary
protection (Section 14 bis National Constitution),
this is inadmissible.
• Indeed, the fair compensation referred to in Section
14 bis of the National Constitution (CN) means
that workers' salaries cannot be frozen or reduced
to protect decent and equitable working conditions,
in accordance with constitutional provisions under
Section 114 LCT, and this is the case when an employee
is promoted and paid better and then returns to a low
paying position after expatriation is over.
• Under Section 14 bis CN and based on the principle
of substance over form and employees' protection
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(precedents Vizotti, MIlone and others by the
Supreme Court) it is inadmissible for the Plaintiff to
receive a salary below the amount he used to collect
(vested right).

the Supreme Court of Justice concluded that it is
not fair or equitable to grant raises to workers under
collective bargaining agreement, and not to exempted
employees.

• In cases like this when the employee returns to his
previous lower-level position, he should be given
agreed pay rises to compensate for any depreciation
or pay cut to his detriment, in accordance with his
vested rights and labor public order (Sections 7 and
12 of Act No 20744).

• So, in order to compensate for any salary loss, the
Plaintiff should have been granted higher salary than
the one for his previous position to keep the income
he earned at his last position before returning to
Argentina. This is what this Court sustains. After
revising the Plaintiff 's pay stubs, this Court finds that
his compensation in Chile was equal to his salary in
Argentina during the year with the inclusion of the
item under the heading "future increases".

• Although the ruling that is cited below deals with
exempted employees and pay rises for workers under
collective bargaining agreement, this Court finds it
convenient to apply it to the case under discussion. In
the matter of Fernandez Estrella v Sanatorio Güemez

• With regard to non-salary benefits granted in Chile,
and taking into account the hiring method and the fact
that the Plaintiff 's complaint does not expressly state
that the parties had formally agreed on the payment of
family, personal and other expenses, other precedent
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indicates as follows: “... given the special characteristics
of expatriation, the items paid to employees under
international assignment are intended to cover for
temporary services abroad and cannot be included
in their regular compensation. In this case, the effects
of the employment contract between the employee
and the company were suspended until the end of the
employment relationship, and therefore severance
pay should be calculated based on the salary the
employee should have earned at the local subsidiary
upon termination with HSBC Bank Internacional
Ltd. The Court finds that not all the payments the
Plaintiff received abroad were salary in nature, and the
benefits were intended to help keep the same standard
of living abroad, in Britain, temporarily under the
provisions of Section. 103 bis of Act No. 20744..."
Naturally, an entity or group that decides to transfer
an employee to another country should bear the cost
of adequate housing... The company also promised
to provide him with an annual compensation to
travel ... From this perspective, based on the power
conferred by Section 56 of Act No. 20744 and given ...
his last compensation in Britain of L 5,960.50 ... which
according to the current exchange rate ... equals to
ARS 31,948.28 ... " (National Labor Court of Appeals
Panel II in re Bardessono Guillermo v HSBC BANK
case file 17534/2012).
• In addition, the complaint on page 33 states that
the amount of the fringe benefits he received in Chile
is fair reasonable compensation since he received
two salaries, one in Chile and one in Argentina, for
his position of General Manager at the time of the
employment termination.
• Consequently, in the light of the prevailing case law
on non-salary items -rule that has been repeatedly
applied- and the reasonableness and standard
parameters for executive salaries at the time of the
employment termination, within the framework
of Sections 56 LO, 56 LCT and 114 LCT, this Court
determines the Plaintiff 's compensation.
• With regard to the amounts that were not paid
in Argentina, compensating for fuel expenses per
kilometer and parking fees with the respective
supporting receipts, they were all deposited into his
salary account.
• As to the rate for general pay rises, considering that
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the relationship between the parties is governed by
the contract, the Executive received even more than
the rest of the staff, while working in Chile, with a
salary in Chile and a salary for Deputy Manager in
Argentina, under the heading "payment on account
for future increases", this Court finds that this amount
has been duly and fairly absorbed.
• All in all, the salary that should have been kept as
vested right is the one that he earned for his position
in Chile with the increase that he also received in
Argentina, which is reasonable for the managerial
position and the duties he held at the time of the
employment termination.
• Any claim for incorrect registration for the eventual
payment of salaries in kind is inadmissible because
these items were intended to help keep the same
lifestyle, with or without fringe benefits, and were not
paid off the books or in breach of any tax system or
without adequate registration.
• The Court rules that penalties under Section 1 Act
No. 25323 should not be awarded because there is
no incorrect registration or irregularity but incorrect
payments in kind or lower-level salary.
• On the other hand, the Tax Authority (AFIP) reported
that statutory social security contributions were
duly made for the entire employment in Argentina
and Chile, where contributions were also paid to
the Chilean Social Security Fund (Caja Previsional
Chilena) during the international assignment, so no
fraudulent maneuver has been made with payments
off the books.
• The truth is that based on the information reported
by the Co-Defendant in Brazil and the Argentine
subsidiaries there is no indication of any fraudulent
maneuver, tax evasion or payment off the books for
the Plaintiff 's salary in breach of any labor or social
security laws. Therefore, considering the adequate
registration of the employment relationship, this
Court finds that there has not been any unlawful
conduct or anomaly in violation of the rights of
the Plaintiff or any third party involved. Based on
this factual situation, the provisions of the last part
of Section 54 and 274 of Act No. 19550 are not
applicable, and the joint and several liability claimed
is inadmissible.
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Covid-19 Coverage
Workers’ Compensation
This is to inform you that in accordance with the
provisions of subsection 2 of Section 7 of Executive
Order No. 39/21, dated January 1, 2022, Workers'
Compensation will cover COVID-19 only for health
care workers and first responders at the federal or
provincial level actually working, up to 60 days
after the end of the public health emergency under
Executive Order No. 260/20, whose effective term has
been extended until December 31, 2022 under the
latest EO No. 867/21.
As a result, as from January 1, 2022 any claim for
Covid-19 coverage by workers who do not belong to
the protected group shall be rejected by the Workers'
Compensation Insurance Company.
Our Law Firm is analyzing the effects of such a change
for Workers' Compensation Insurance for Covid-19
infections and will shortly issue a report stating its
position or recommendations.
In the meantime, we would like to make some
comments about the effective system as from January
1, 2022 for Workers' Compensation Covid-19
Coverage.
EO 39/21, effective until December 31, 2021,
provided coverage to all workers under Act No. 24557
who contracted Covid-19 SARS-CoV-2 virus while
working at their usual workplaces outside their home.
It was presumed to be an –unlisted- occupational
disease under the Workers' Compensation Act.
When EO 39/21 expired, Workers' Compensation
Insurance Companies stopped covering workers who
could not effectively prove that they had got infected
at work, with the exception of health care workers
and first responders (for whom the provisions of EO
39/21 still applied).
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As from January 1, 2022, although this condition is
no longer presumed to be work-related and covered
under workers' compensation as provided by such
EO, based on the information provided by Workers'
Compensation Supervising Authority (SRT), coverage
is still possible if there is evidence establishing causal
relationship.
Naturally, in practice proving that the condition
is work-related turns to be very difficult, creating
uncertainty about workers' compensation coverage
for the parties, especially if the disease is severe, in
which case there is a gap in the law.
In practice, without a clear regulation, Companies
are advised to report any Covid-19 cases among their
workers to the Workers' Compensation Insurance
Companies, and if coverage is rejected, then analyze
the steps to take on a case-by-case basis.
The recommendation is to file claims indicating that
the condition is work-related although it is difficult to
know for sure where workers may have got infected.
In our opinion,
a. The Employer should fulfill the obligation to report
any Covid-19 cases.
b. If the Workers' Compensation Insurance Company
denies coverage, and workers argue that their
condition is work-related, then they have a claim. It
is worth mentioning that perhaps workers are not
interested in filing a claim at first, but the truth is that
nobody knows Covid long term effects. If workers are
denied coverage, they may take their case to SRT.
It goes without saying that claims can be brought by
those workers who are effectively working, and not by
those who are inactive, on leave or similar.
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Spain:
Guidance for
Businesses
and Employers
Responding
to Coronavirus.
How to identify
COVID-19
exposure risks
Companies carry out
internal assessment
to identify COVID-19
exposure risks and take
new steps to deal with the
pandemic and specific
policies to prevent
infection at work.

1. On July 27, 2021 the Highest Court of Justice
in Zaragoza issued its first ruling sustaining the
disciplinary action whereby a Company terminated
an employee who refused to observe the safety
precautions imposed to deal with the COVID-19
pandemic.
2. Companies carry out internal assessment to identify
COVID-19 exposure risks and take new steps to deal
with the pandemic and specific policies to reduce the
spread of COVID-19 in workplaces.
3. Companies implement new rules for the prevention
of occupational hazards and audits to monitor
compliance.
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4. Measures were previously validated by the
Occupational Safety Service [Servicio de Prevención
de Riesgos Laborales], who emphasized the need to
put actions in place to protect people's health. It is a
technical advisory body for the Government.
In summary, the Ruling states as follows:
• The Chamber for Labor Law of the Highest Court
of Justice [Sala de lo Social del Tribunal Superior de
Justicia] sustained the employment termination of the
employee in question and ordered not to pay wages.
• During the COVID-19 outbreak, best practices were
implemented at the Company, including temperature
check before employees entered the workplace,
mandatory masking, change of clothes and face
masks at locker rooms, globes, etc.
• Masking was mandatory throughout the entire
working day, in working areas and corridors as well.
Gloves were also required on site.
• A surveillance document for the implementation
of COVID-19 preventive measures was submitted
to the Court, together with the bills for employees'
serology and PCR tests (Riesgos y Trabajo SL and
Randstad ETT SA) and bills for the purchase of
masks (3-layer surgical or medical masks and blue
nitrile rubber gloves) from Brammer, QuimiSaras
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SC and Reysan Atlantic SL.
• The Employee breached some preventive measures
listed in Document No. 3: inadequate masking while
on the bus; no social distancing inside or outside the
Company; no masking in corridors, common areas,
locker room; no back-up mask.
• However, given the current public health emergency
caused by COVID-19, compliance with these regular
rules and any extraordinary workplace policies gain
special relevance. Therefore, strict compliance is
absolutely necessary to reduce the spread of the virus
at work.
• The Company carried out an internal risk assessment
which resulted in the adoption of new extraordinary
measures aimed at protecting the health of all
workers at its facilities. All of them were intended to
protect workers from a potential outbreak during the
COVID-19 pandemic.
• It is worth mentioning that all these new measures
were previously validated by the Occupational Safety
Service, who pointed out the need to protect workers'
health under these extraordinary circumstances.
• In other words, all workers needed to be aware of
these new regulations and of the danger that noncompliance could pose to their health. A worker
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• Note that two days before he had been warned about
proper mask-wearing over the nose and mouth but
he refused to wear it.

• There were also other cases of noncompliance
by company workers in relation to ordinary or
extraordinary health safety measures due to the
pandemic, and although the employment records
report the Company submitted showed no indication
about it, it is not relevant to decide on the admissibility
or nullity of the employment termination in question
here because there is no mention of the right to
equality under the law but rather a reference to
guarantee indemnity and freedom of association. The
circumstances, frequency or severity of misconducts
may vary on a case-by-case basis leading up to
different disciplinary actions.

• In addition, his attitude and repeated noncompliance meant gross inexcusable negligence,
where the Company was also breaching occupational
safety prevention rules with the respective subsequent
liability. And he was also recklessly putting his fellow
coworkers at risk and also the rest of the staff who
worked at the facilities and final consumers who ate
the salmon he handled.

• Considering the severity of the Pandemic that
has led to extreme protection measures, not only
to prevent common risks but also public health
measures to avoid the spread of the virus, the Court
found that the Company had acted reasonably in
treating Employee's repeated misconduct as a serious
breach under Section 52 of the applicable Collective
Bargaining Agreement.

refused to wear a face mask covering his mouth
and nose, as required by law to minimize the risk of
infection. While monitory compliance, the Company
found out once again that this worker failed to comply
with the new health protective measures.
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Employees must
stay up to date
on their Covid-19
vaccines
and submit their
vaccination certificate
to their Company
Medical Services,
Line Manager and
Human Resources sector.

Companies must update their procedure according to the
regulations issued by the Department of Health.
Given the current situation caused by the pandemic
and the recent changes in the guidance by the
Department of Health about vaccination schedule and
the new quarantine guidelines in place in the Province
32

of Buenos Aires, Companies may introduce some
changes in their sick leave policy for employees who
are unvaccinated or past 5 months from their primary
series of the COVID-19 vaccine.
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Consequently, with the advance of the vaccination
campaign for the third dose or booster shot, it is now
established that:
Employees with Covid-19 who are unvaccinated
or past 5 months from their primary series of the
COVID-19 vaccine must isolate for 7 days on paid
sick leave. They can return to their normal routine
and stop self-isolating after 10 full days, based on the
guidance by the Department of Health and submit a
return-to-work doctor’s note together with a negative
test result or whatever the Company Medical Services
may require for returning to work.
The same measure applies in those cases where
employees get sick while on Vacation; they must
immediately notify the Company Medical Services and
their Line Manager.
Asymptomatic Close Contact living with unvaccinated
family members or someone who received one dose or
two doses but more than 5 months have elapsed since
their second shot: Companies provide a 5-day paid
quarantine period following the medical clearance for
the Covid-19 positive case. They should take an unpaid
leave and are allowed to return on Day 11. They must
submit a return-to-work doctor’s note and a negative
test result or whatever the Company Medical Services
may require for returning to work. In the event
employees are on vacation, they will be granted up to
5 days of leave following confirmed positive case of a
member in their household.
Asymptomatic Close Contact who do not live in the
same household and are unvaccinated or past 5 months
from their primary series of the COVID-19 vaccine will
be granted a 5-day paid leave since their last contact
with the positive case and an unpaid leave until Day
11 when they are allowed to come back to work. They
must submit a return-to-work doctor’s note, a negative
test result or whatever the Company Medical Services
may require. If employees are on vacation, vacation
time will not be interrupted.
Note: All cases where employees have had one dose or
two doses but more than 5 months have passed since
their last shot, the Company will conduct an assessment
to analyze the reasons why those employees have

Experienced professionals committed to providing top-quality services

not been fully vaccinated. If such reasons are beyond
employees' control, they may be given paid leave for
the remaining days until suggested quarantine period
is over.
Employees who are up to date on their Covid-19
vaccines should immediately submit the respective
supporting certificate to the Company Medical
Services, Line Manager and Human Resources sector.
Companies reserve the right to change this procedure
in accordance with the amendments or regulations
issued by the Department of Health.
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Expats

International
Itinerants
International
Assignment
Social Security System
Employees should not
make contributions to
the social security system
of the local company
when assigned to a
foreign country.
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In a recent disruptive Court ruling about Expatriation
-which changes the traditional approach- it has been
resolved that the local company is not required to
register employment during the periods in which
the Employee works for other legal entities abroad
belonging to the same Business Group, or make
contributions to the social security system for such
periods (see final Judgment of November 29, 2002
by Panel II of the Appellate Court in re “Kwasinsky,
Natalio v General Motors de Argentina SA); especially
given the particularities of the mode of hiring under
analysis, which from the beginning is characterized
by the itinerant nature of the services provided, with
assignments not only in Argentina but also in Italy
and Slovenia.
The Court Ruling of December 27, 2021 in the matter
of "BLAIR, GORDON ANDREW v NOVARTIS
PHARMACEUTICAL CORPORATION et al on
Employment Termination" describes that

de Diego & Asociados. Abogados.

• The Executive reported that he had started
working on July 1, 1998 for the Defendant
-Novartis Pharmaceutical Corporation- a company
incorporated under the laws of the United States of
America and based in the State of New Jersey, and that
he worked in the US and Canada until the Business
Group offered him to move to Argentina for an initial
term of three years.
• Then, the Employee argued that after signing the
contract as an Expatriate, he began working for the
Argentine subsidiary; his compensation included
such items as Annual Bonus, Stock Options and
Home leave - and non-registration of the following
items as salary payments: "Housing", "Utilities",
"Hardship Allowance", "Language Classes", "Car
Expenses", "CIGNA Medical Coverage", "Social
Security Contributions Abroad", "Pension Fund”,
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“Monthly Gym Membership”, “Cell Phone” and
“Financial Advisor's Fees"; when his Employer
-Novartis Argentina SA- refused to register all these
items, he considered that he had been constructively
discharged on July 22, 2010.
• Then he sued Novartis Pharmaceutical Corporation
based on joint and several liability as the controlling
shareholder, in accordance with the provisions of the
Corporations Act [Ley de Sociedades Comerciales].
• Novartis Argentina SA answered that the Plaintiff ’s
assignment to Argentina was only temporary,
according to the International Assignment Letter,
and that he worked uninterruptedly for his Employer
-Novartis Pharmaceutical Corporation- based in the
United States of America, and was then assigned to
different international locations –Italy and Slovenia35

until his assignment to Argentina, and denied any
fraudulent maneuver to evade labor laws, because in
addition to the amounts paid by Novartis Argentina
SA, the Employee had always get paid in his home
country –USA-, where his seniority was fully
recognized.
• The National Court of Appeals - Panel IX, ruled as
follows:
1. International Assignment: The Employee had been
assigned to other subsidiaries of the Business Group
around the world –leading to the conclusion that
the tasks carried out in these locations– including
Argentina- were temporary –as specified in the
International Assignment Letter, which defined the
total assignment period in each host country, even
though it could be shortened, and the Employee
was always an employee of Novartis Pharmaceutical
Corporation.
2. It is made clear that the employment relationship
between the Plaintiff and the Defendant included
temporary assignments abroad, subject to the
possibility of returning to the US or moving to another
host country, and that these changes were part of the
contract and accepted by the Plaintiff himself.
3. Then, services were provided in different countries
for different companies belonging to the same
Business Group and domiciled in different places,
and the Plaintiff was simultaneously registered as
an Employee -during the last period worked- both
in the US and Argentina, based on the principle of
substance over form and in compliance with the laws
of the aforementioned countries.
4. Indeed, as explained in the Court ruling, it was
made clear that the international assignment meant
that during employment in Argentina, the Plaintiff
would continue to be an employee of Novartis
Pharmaceutical Corporation, regardless of the
employment contract in the host country as required
by local laws, like in this case under discussion. As a
matter of fact, such Company would pay “... the entire
accrued compensation as a result of the international
assignment... and it was expected to cover for the lack
of a totalization agreement between them.
5. Under the conditions described so far –especially
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the itinerant nature of the services and the fact that
due to local laws employment was registered through
the Argentine subsidiary, Novartis Pharmaceutical
Corporation had always been the Employer-, this
Court understands that at present the Company was
not willing to evade responsibilities as an international
corporation, behind a corporate veil to conduct
fraudulent hiring maneuvers.
6. It is one and only Employer based abroad –
Novartis Pharmaceutical Corporation-, which
had temporarily assigned an Employee to different
locations - including Argentina - recognizing its
status as an Employer during employment, with
no intention to split the Plaintiff 's seniority among
different employers - according to the location where
he was assigned.
7. And from this perspective, this Court finds that the
Employee should be duly registered according to the
laws of the countries where he worked based on the
compensation paid in each location.
8. In a recent disruptive Court ruling about
Expatriation -which changes the traditional approachit has been resolved that the local company is not
required to register employment during the periods
in which the Employee works for other legal entities
abroad, which belong to the same Business Group,
or make contributions to the social security system
for such periods (see final Judgment of November
29, 2002 by Panel II of the Appellate Court in re
“Kwasinsky, Natalio v General Motors de Argentina
SA); especially given the particularities of the mode
of hiring under analysis, which from the beginning
is characterized by the itinerant nature of the services
provided by the Plaintiff, with assignments not only
in Argentina but also in Italy and Slovenia.
9. The claim made by the Plaintiff seeking registration
by Novartis Argentina SA of his entire seniority in the
Novartis Group is rejected, and there is no evidence
that such Company registered a later start date than
the actual one, as argued by the Plaintiff.
10. The Plaintiff asked Novartis Argentina SA
-for whom he was only providing services on a
temporary basis- to regularize and register his actual
compensation, expressed in US dollars, according
to different items specified and the amounts paid

de Diego & Asociados. Abogados.

annually, which by and in itself is inconsistent,
especially when the Plaintiff included various items
but failed to explain that, according to the International
Assignment Letter he accepted"... during the entire
assignment, you will continue to be an employee
of Novartis Pharmaceuticals Corporation ... ”and
that“ ... All compensation accrued as a result of your
assignment will be paid by Novartis Pharmaceuticals
Corporation ... ", even though " ... an employment
contract will be entered into in the host country as
required by local practices, laws or customs... ”
11. In other words, Novartis Pharmaceuticals
Corporation continued to be his Employer, even
during different assignments abroad, paying his
compensation as well as social security contributions
both in the home country -USA- as well as the host
country, given the lack of a totalization agreement, so
the Company agreed to make contributions to both
pension systems.
12. At this point and as per the considerations
above, this Court finds that the Employee claimed
a series of items that made up his compensation
that were not registered by Novartis Argentina SA.
However, taking into account that when employers
are companies incorporated in different countries
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to which employees provide their services on a
regular basis for each of them, employment should
be registered and compensation should be paid
accordingly. It is worth mentioning that the Plaintiff
sought that Novartis Argentina SA - whom he said
it was his Employer - register or pay compensation
that according to the International Assignment
Letter was Novartis Pharmaceutical Corporation
obligation - social security contributions abroad,
Pension Fund-, without indicating -see Section
65 of the LO- that payment was specifically made
by each of the co-defendants, hampering a proper
approach to understand the issue under discussion,
the quality and scope of the work carried out
by professionals, and the Court finds that the
emoluments in question are reasonable, which is
why they are confirmed (see Section 38 of the LO
and other applicable fee regulations).
In view of the complexity of the events in the
proceedings and the aforementioned recitals, the
Court orders each party to pay their respective legal
costs (see Section 68, second paragraph, of the Code
of Civil and Commercial Procedure of Argentina CPCCN) and sets the fees of the attorneys-at-law for
the Plaintiff and Defendants - as a whole - at 30% of
the amount awarded.
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P R E C E D E N T

The US Supreme
Court will rule on
mandatory vaccination
The Highest Court will
decide on the actions
filed against Joe Biden's
vaccine mandate for
millions of workers
across the US.
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• The President of the US resolved to impose a full
vaccination requirement at companies with 100 or
more workers and on health care workers. (afp)
• Yesterday the U.S. Supreme Court began analyzing
the challenges to President Joe Biden's attempt to
mandate Covid-19 vaccination for millions of workers
in the country. After months of public appeals to
hesitant or reluctant Americans to get vaccinated,
Biden ratcheted up pressure in September 2021.
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• The Democratic President resolved that Covid-19
vaccines should be mandatory at workplaces with 100
or more workers, as well as for health care workers
at facilities that receive federal money. Unvaccinated
employees should show weekly negative test results
and wear masks at work.
• The Occupational Safety and Health Administration
(OSHA) has set a deadline -February 9, 2022- for
companies to comply with these rules or otherwise
be subject to potential fines.
• Republican lawmakers and business owners
have argued that mandatory Covid shots are an
infringement on individual rights and an abuse of
government power. A number of actions were filed,
and the conservative-majority US Supreme Court
is now holding a special hearing to decide whether
the vaccine mandate can be implemented while legal
challenges are being heard. The Supreme Court is
expected to rule shortly, possibly within weeks.
• Businesses with 100 employees or more account for
around two-thirds of the private sector workforce in
the United States, or some 80 million people. The
health care worker mandate would apply to roughly
10 million people.

who will quit en masse rather than suffer additional
testing costs each week. The resulting labor upheaval
will devastate already fragile supply chains and labor
markets.”
• Republican-led states, Missouri in particular,
contend that the vaccine requirement “threatens
the jobs of millions of healthcare workers and could
exacerbate an alarming shortage in healthcare
fields, particularly in rural areas where some health
workers have been hesitant to get the shots”. Millions
of workers would be forced to choose between
losing their jobs or complying with an illegal federal
mandate, they argue.
• The Government said that the number of people
who have quit their jobs because they refuse to get
vaccinated has been very low, actually.
• In a hospital in Houston, Texas, for example,
only 153 out of 26,000 employees quit instead of
complying with the vaccine requirement.
• Several large US corporations, including meat
giant Tyson Foods and United Airlines, enforced the
vaccination mandate last September without much
change.

• In a document filed on behalf of the Government,
Solicitor General Elizabeth Prelogar said the
measures were necessary: “COVID-19 is the
deadliest pandemic in American history and it
poses a unique workplace danger. Workers get
seriously ill and die because they are exposed to the
virus,” Prelogar said. She said that this emergency
regulation will save 6,500 lives and prevent 250,000
hospitalizations over six months.

• The Supreme Court has six conservative justices
and three liberal justices, and all of them have
been vaccinated and received booster shots, as the
Court has expressly informed. The Supreme Court
has previously upheld the vaccination mandate for
university students and health care workers by local
authorities, but rejected another federal decision
related to the pandemic, such as the eviction
moratorium.

• “Irreparable Harm”. However, a coalition of 26
business associations claimed that the vaccination
mandate "will inflict irreparable harm upon
hundreds of thousands of businesses”. “It will impose
substantial, nonrecoverable compliance costs on
those businesses. Those businesses will be faced with
either incurring the costs of testing for the millions of
employees who refuse to be vaccinated—and passing
those costs on to consumers in the form of yet higher
prices at a time of record inflation—or imposing the
costs of testing upon their unvaccinated employees,

• If the Court blocks the vaccination mandate, it
would be a major blow to Biden, who has made
bringing the pandemic under control one of his top
priorities but is battling a surge in cases from the
Omicron variant.
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• Vaccination has become a politically polarizing
issue in the United States, where 62 percent of the
population is vaccinated. The US has had so far
more than 58 million reported cases and more than
830,000 deaths.
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Imminent Court Ruling

The legal effects
of remote workers’

home
address

A different
work location.
The home as the
new workplace.
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In an imminent Court ruling that the Judges sign with
DIGITAL signature, the Labor Court in San Miguel
has issued its decision in the matter of "Romero
Sharon Patricia v MM Directa SA on reinstatement
(expedited summary proceedings)", published in
Microjuris, on July 27, 2020. The Court has ruled
that under an employment relationship where the
employee is working from home the employee has
choice of venue, i.e. she may choose where to file
her labor claim according to her home address, and
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highlighted the legal effects of employee's home
address under remote work contracts.
This recent ruling stated that under remote work
contracts there is a shift of the work location,
meaning the work location under the employment
relationship arising out of the contract, so employee's
home address now becomes the location for the
performance of the relationship under the contract
and for the employer's business activity, thus creating
a new concept of "establishment".
That is why the Workers' Compensation Supervising
Authority has passed specific rules for these cases
affecting how work is done, such as Resolution
1552/12, in addition to Section 2 of Resolution No.
21/20.
In the case under analysis, the motion to dismiss for
improper venue filed by the Defendant, because the
Plaintiff exercised the right to choose venue because
she had been working from home when she was
terminated, and so she decided to file her complaint
with the Labor Court in the location where she was
working, i.e. her home address.
This ruling analyzes the concept of “establishment” to
include employee's home address when work is done
remotely from home. As to telework, employee's home
address is the location where rules govern the parties'
conduct: employers exercise the rights arising out of
the contract because it is the establishment, the time
and space where employees are given instructions
for the performance of their jobs, and employers
exercise the rights enshrined in Sections 64 - 68 of the
Employment Contract Act.
• It is made clear that before the mandatory social
quarantine imposed by the National Government,
the Plaintiff had never worked from home before.
• In other words, the employee should have filed her
claim with the Labor Court in the Judicial District of
San Isidro or the National Labor Courts in the City of
Buenos Aires.
• However, the Plaintiff chose to initiate these
proceedings with the Court in San Miguel, belonging
to San Martín Judicial District, knowing full well that
this exceeded the choice of venue.
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• It is worth mentioning that Section 24 of National
Act No. 18345 gives the same rights to the Plaintiff
than Section 3 of Act No. 11653.
• In other words, and as explained above, this Court
has no authority to hear the claim because it is not
the proper venue, as provided by Section 3 of Act No.
11653, so the Defendant [the Employer] requested
the Court to declare its lack of jurisdiction for
improper venue and refer these proceedings to the
National Labor Courts in the City of Buenos Aires
or, alternatively, to the Labor Court in the Judicial
District of San Isidro to proceed in accordance with
the law.
However, the events described in the interlocutory
judgment indicate that when the Plaintiff was asked
to work from home, frequent complaints and issues
at work began to occur (for example, non-compliance
with the assigned working hours for remote work).
The Plaintiff was given verbal warnings by her
Supervisor (it is made clear that the company uses
monitoring software to know who is online, who
is working and when). When the mandatory social
preventative quarantine was imposed, all personnel
started working remotely from home.
Faced with this new work arrangement, the Company
encouraged communication via WhatsApp groups,
specific chat groups for staff depending on the different
campaigns, as well as general WhatsApp groups.
Participation in these groups was mandatory. In
other words, employees had to stay connected and
read messages frequently, because this was the new
channel of communication to report company news,
give instructions and explain how work should be
done from home. And WhatsApp was also used to
exchange opinions and share experiences among
operators. In other words, it was not only used as a
tool to give instructions but also to work together in
the new environment of physical distancing.
Naturally, tasks should be performed in an
environment in constant growth, since the pandemic
- and the subsequent immediate lockdown-, forcing
the company to take measures and actions on the
spot, getting ready in no time to keep on doing
business and protect the jobs of all the families that
depend on it.
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Surprisingly, the Plaintiff exited these groups with
no reason, creating a hostile working environment
among her peers and with her line managers. The
Supervisor was left wondering how to get the Plaintiff
meet her duties if she did not participate in these chat
groups.
Legal Aspects:
• ILO C155, supralegal in nature (Section 75
subsection22 of the National Constitution; Act No.
26693), states in paragraph c) of Article 3 that for
the purposes of the aforementioned Convention: (c)
the term “workplace” covers all places where workers
need to be or to go by reason of their work and
which are under the direct or indirect control of the
employer.
• Resolution 21/20 of the Workers' Compensation
Supervising Authority states in paragraph 4 of Article
1 that when employers allow employees to work from
home within the framework of the public health
emergency.
• The reported address will be deemed to be the work
location to all intents and purposes under Act No.
24557 on Workers' Compensation.
• Section 3 in paragraph 1 and subsections a), b) and
c) of Act No 11653 states as follows:
The employee may choose to file their claim with the
Court:
a) where the Defendant is located.
b) where employee works.
c) where the employment contract was executed.
• Note that the so-called home work is "just another
name for changing work location outside the office"
(FERNÁNDEZ HUMBLE, Juan Carlos; "Teletrabajo",
Jorge Rodríguez Mancini (Coordinator), Derecho
del Trabajo y descentralización productiva, Buenos
Aires, La Ley, 2010, page 774).
• Along this line, the change of work location means
a change in the relationship that arises out of the
employment contract. Then, employees' home address
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becomes a location where both the relationship arising
out of the contract and the employer's business are
conducted, thus creating an establishment (Section
6 of the Employment Contract Act). That is why
Workers' Compensation Supervising Authority has
issued specific regulations for this kind of cases that
affect how work is done, such as Resolution 1552/12,
in addition to the provisions of Section 2 of Resolution
21/20.
• Then employees' home becomes the place where
rules govern and “regulate the conduct of the parties”
(cf. FERNÁNDEZ MADRID, Juan Carlos; Ley de
Contrato de Trabajo. Annotated edition, Volume
I, Buenos Aires, La Ley, 2 expanded and updated
edition, 2012, page 228). Since employers may exercise
their rights under contractual law because it is an
establishment, once again, the time and space where
employees are given instructions and employers
exercise their rights in accordance with Sections 64 68 of the Employment Contract Act.
• The Plaintiff has exercised the right to choose the
Court with which to file her claim because she was
working from home when she was terminated, and
decided to sue in the Labor Court in the location
of where she was working, her home address. Her
home address is Avenida Presidente Perón No. 3943
1st Floor Department “D” of in the District of José
Clemente Paz, Province of Buenos Aires (Section 3
subsection b) Act No. 11653).
• As explained by Professor Justo López, the business
establishment is a part of the company that can be
differentiated but cannot be separated because it
is indispensable for its ultimate purpose (LÓPEZ,
Justo; CENTENO, Norberto O .; FERNÁNDEZ
MADRID, Juan Carlos; Ley de Contrato de Trabajo,
annotated edition, Volume I, Buenos Aires, Ediciones
Contabilidad Moderna, 1978, page 71).
• At this point, the law and scholars' opinion support
the solution proposed in this Decision in accordance
with paragraph 4 of Section 1 of Resolution 21/20 by
Workers' Compensation Supervising Authority.
• By merely reading the background information
of this case, it can be found that the Defendant
contradicted itself when on the one hand it denied
something (that the Plaintiff worked from home) that
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it then recognized (the Plaintiff 's performance under
such work arrangement and its evaluation, which is
not analyzed at this stage of the process).
• This contradiction is also shown in an email message
dated May 8, 2020, where the Defendant imposed
a disciplinary action to the Plaintiff while she was
working during the mandatory preventative social
quarantine under Executive Order No. 297/20, during
which the Defendant stated that: "all personnel was
to work from home." It is worth mentioning that the
existence of such email matches the mail sent by the
Defendant on May 11, 2020.
• The Plaintiff has exercised the right to choose venue
to file her claim because she was working from home
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when she was terminated, and decided to sue in the
Labor Court in the location of her home address
where she was working. Her home address is Avenida
Presidente Perón No. 3943 1st Floor Department “D”
of in the District of José Clemente Paz, Province of
Buenos Aires (Section 3 subsection b) Act No. 11653).
Finally, the Supreme Court of Justice of the Province
of Buenos Aires decision is conclusive about the
Plaintiff 's right (Sections 279 Civil and Commercial
Procedural Code; Sections 55 and 63 Act No. 11653):
The provisions of Section 3 of the local procedural
system is clear: employees have right to choose the
venue where to settle any conflicts with their employer
(Supreme Court of Buenos Aires L109.402, “Cuellar”,
judgment of 4-V -2011).
43

Vaccine Mandate
in France, Austria, Germany
The Great Debate:
Mandatory Vaccination
at the Workplace.
Vaccination, Immunity
or Negative Test. New
rules at the workplace.
New measures to
prevent the spread of
Covid-19. The Impact
of Vaccination at the
Workplace. Returning
to Work.
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Employment & Workforce - Operational Impact &
Strategy - HR, Health & Safety
Austria has recently passed a resolution about the
return to work and mandatory vaccination, clearly
following the trend that is taking hold in different
European countries, such as Germany and Slovakia,
where this is called the 3G rule, meaning employees
must be vaccinated against COVID-19, have recovered
from COVID-19 or have a very recent negative test
result to access the workplace. In Slovakia employees
must present the so-called Green Pass to access their
workplaces, and in Italy as well.
In Austria, both employers and employees are
responsible for complying with the 3G rule. However,
employers are primarily responsible for monitoring
compliance and employees are subject to penalties
if they break it. This is not the case in Argentina,
where the Department of Health has specifically
indicated that vaccination is not mandatory. Austrian
law, however, urges the population to get vaccinated
and even punishes non-compliance. In Argentina if
employers dare to impose vaccination on employees
or even suggest it, companies may be sued for
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discrimination or damages for any eventual health
condition or disorder employees may get as a result
of vaccination.
What happens if an employee refuses to get
vaccinated? As this matter is not regulated under the
law and vaccination is not mandatory, companies will
take decisions based on common sense and social
responsibility, not knowing exactly which the future
consequences will be.
Vaccination could be mandatory to ensure legally
protected interests, such as life, health and disease
prevention. Vaccination could be optional for those
who refuse to get it, with restrictions still in place
including social distancing, mandatory mask wearing
and PCR testing to avoid the eventual spread of the
virus at the workplace.
This means that if physical contact with other people
(customers or colleagues) cannot be avoided at the
place of work in question (including random meetings
at office common areas, the canteen or the like), then
employees must provide proof of (full) vaccination,
recovery or testing (the '3G rule') from 1 November
2021. [Austria].
Under the '3G rule' in Europe, in Germany in
particular, the antigen test should be conducted on a
sample taken no more than 24 hours before returning
to work and a PCR test, not more than 72 hours;
however, the period of validity of tests may still change
as a result of new regulations to be issued within the
next few days. In addition, there is a transition period
planned until 14 November 2021 during which every
employee without '3G' proof must continuously wear
a FFP2 mask at the workplace. After this date there
is basically no alternative to providing 3G proof.
Employees who refuse will face the consequences
described below.

an incentive and to (further) motivate employees to
get vaccinated. However, in contrast to the situation
in Italy, lawmakers have agreed to keep testing free of
charge for employees (meaning possible costs will be
borne by employers pending further notice).
Both employers and employees are responsible for
complying with the 3G rule. However, employers
are primarily responsible for monitoring employee
compliance. In the event of non-compliance,
employees are subject to penalties of up to EUR 500
and employers of up to EUR 3,600 per breach.
Employees who refuse to comply with the 3G rule
may be sent home without pay. There is no legal
obligation to order employees to work from home in
this situation, because remote work is voluntary for
both parties (according to the 'Telework Act' of April
2021). The law regulates every situation and how
employers and employees should act, which is not the
case in Argentina.

In Austria, exceptions to the obligatory 3G proof in
the workplace are made for certain employee groups,
such as truck drivers or night watchmen with very
little contact with other people during their work;
there is also an exception for employees working
continuously from home.

Employers may even fire employees for their refusal
to fulfill their legal obligations in the workplace (if
employees do not have any specific health-related
justification for their refusal) since employers are not
allowed to let these employees access the workplace.
In the event of repeated breach due to continued
refusal to provide the 3G proof, employers may even
summarily dismiss employees.

According to the Government, the purpose of
introducing the 3G rule in the workplace is to create

Naturally, some countries or even organizations may
take different measures to deal with the pandemic
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and prevent the spread of the virus.

I. Vaccination against Covid-19
The rollout of vaccination against Covid-19 allowed
many companies to eliminate the uncertainty that
prevailed at the onset of the pandemic up to date; they
have been doing business and adapting their structures
to let the organization define the future of the business.
Then companies started giving notices, making
announcements and launching communiqués to
prepare employees for a return to work, whether
temporarily or permanently, thinking about the new
forms of the future of work and how the new hybrid
system could be put in place.
Some companies embraced remote work during
the pandemic and digitized processes, services
and products; going to the office was exceptional,
just to attend extraordinary events with the aim of
protecting health and avoiding the spread of such a
strange virus that is still unknown in terms of variants
and mutations, and that can further change the way
in which people interact and work.
First of all, from a legal perspective, there is the ban on
employment termination; it was the first restriction
imposed on employers, with court decisions declaring
that terminations were null and void.
In addition, the national vaccination campaign
progressed successfully, with the administration of
two doses. Employers can now continue to prepare for
vaccinated employees to return to their workplaces,
as well as discuss what treatment should or can be
given to employees and future hires.
What happens if an employee refuses to get
vaccinated? As this matter is not regulated under the
law and vaccination is not mandatory, companies will
have to take decisions based on common sense and
social responsibility, not knowing exactly which the
future consequences will be.
Vaccination could be mandatory considering health
and disease prevention. Vaccination may be optional
for those employees who refuse to get vaccinated, but
restrictions are still in place.
For example, Austria announced lockdown for the
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unvaccinated, as of Monday, November 15, 2021;
"People who are not vaccinated should stay at home
and only leave to perform certain activities such as
work, study or shopping at essential businesses, but
they will be denied access to non-essential stores and
social events." The Government of Austria decided
to implement new social restrictions exclusively for
those who are not vaccinated or have not recently
recovered from COVID-19.
Most countries are using different mechanisms or
strategies to encourage vaccination: the National
Vaccination Campaign, private vaccination plans and
vaccination abroad (in some cases with employers’
authorization).

II. New COVID-19 Workplace Access
Rules In Austria
From 1 November, employees in Austria must comply
with the '3G' rule, meaning they must get vaccinated
against COVID-19, have recovered from COVID-19
or have a very recent negative test result to access the
workplace.
On 20 October 2021, the Austrian Federal Minister
of Health announced that the Government has
decided to introduce a general requirement for '3G'
proof to enter the workplace. The '3Gs' are 'geimpft,
genesen oder getestet' (abbreviated as 3G as all three
words start with a G in German) meaning vaccinated,
recovered or tested. This means that if physical
contact with other people (customers or colleagues)
cannot be avoided at the place of work in question
(including random meetings at common office areas,
the canteen or the like), then employees must provide
proof of (full) vaccination, recovery or testing (the
'3G rule') from 1 November 2021.
Employees who refuse to comply with the 3G rule may
be sent home without pay. There is no legal obligation
to order employees to work from home in this situation,
because remote work is voluntary for both parties
(according to the 'Telework Act' of April 2021).
In addition, employers may fire employees who
refuse to fulfill their legal obligations in the workplace
(if employees do not have any specific health-related
justification for refusal) since employers are not
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allowed to let these employees access the workplace.
In the event of repeated breach for continued refusal to
provide the 3G proof employers may even summarily
dismiss employees.

III. Argentina.
National Vaccination Campaign
The Ministry of Health implemented the National
Vaccination Plan for nationals.
Considering the fourth wave (of the Pandemic) and
the Delta variant (of the virus) as of November 16,
2021, approximately 27 million citizens have been fully
vaccinated (with two doses), and a total of 68 million
doses have been administered in Argentina. The
national population totals around 46 million people.
While there is still a long way to go until the entire
population is fully vaccinated, immunization has
become available for almost every eligible individual.

IV. Vaccination abroad
Vaccination abroad is a largely a personal initiative. In
a few cases, employers have sponsored employees to
participate in foreign vaccination programs or allowed
them to work abroad to receive the vaccine; however,
this alternative is available only to individuals with
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the means to travel; and less people are travelling as
the National Vaccination Plan rollout is more efficient
and covers almost all of the population.

V. Impact of vaccination
on employment
The International Labor Organization (ILO) is now
projecting that global hours worked in 2021 will
be below pre-pandemic levels, the equivalent of
125 million full-time jobs, and warns about a great
divergence in the roll-out of vaccinations and fiscal
stimulus packages in developing countries.
The highly uneven roll-out of vaccinations in many
developing economies hinders the return to work
for many employees, together with a lack of fiscal
stimulus packages, which are the key factor in stalled
trajectories of recovery and great divergence among
countries. According to ILO, vaccination rate is crucial
to understand these disparities, because administering
more doses of vaccines means that many economies
could lift restrictions to return to the workplace.

VI. Should employers
require vaccination?
In response to the most frequently asked question
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about employment and vaccination: employers
cannot make vaccination mandatory, neither as a
condition for hiring nor continuing employment.
This is because:
• Vaccination against Covid-19 is not currently
mandatory in Argentina, as announced by the
Department of Health;
• Individuals have the right to decide which medical
protocols and treatments they receive;
• Individuals have the right to accept or reject medical
procedures; and
• The General Personal Data Protection Act is
applicable in Argentina
However, some scholars believe, and we agree, that
employers may urge employees to return to the office
and get vaccinated –except for medical reasons-;
otherwise they will not collect wages. This is based
on a fundamental principle of labor law, whereby
workers get paid when they work.
Therefore, if workers themselves decide not to work
- provided there is not a stay-at-home order or other
health- or religion-related issues -, they won’t get paid.
In Argentina, case law suggests that employers cannot
stop paying wages, impose disciplinary measures or
fire employees who do not want to get vaccinated.
Requiring employees to get vaccinated, or denying
them a job if they refuse to do so, could be considered
as unlawful discrimination, especially if they object
for reasons related to their mental or physical health,
religion, or for other personal reasons. Coercive
action could trigger claims for discrimination and
violation of the right to privacy and intimacy.
In practice, however, employers as owners or tenants
of the workplace, can refuse access to unvaccinated
individuals on the basis of preventing contagion.
It is important, then, to have a clear strategy in the
event employees refuse vaccination because the only
possible solution is to deny them physical access to
the premises, but this cannot impact their salary or
employment. For example, offering the option of
working remotely or taking a leave of absence may be
assessed on a case-by-case basis to mitigate risks.
To combat such issues, employers can (and should)
design return to work strategies according to the
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vaccination status of employees.
Regulations may establish schemes to return to inperson work for both fully vaccinated employees
and employees who refuse vaccination, with some
restrictions.
In response to another frequently asked question:
employers cannot ask employees to provide
information related to their vaccination but may ask
it for work organizational purposes.
This is private and sensitive medical information that
can only be given voluntarily. Data privacy consent
is essential when collecting personal and collective
information on the vaccination status of employees
or contractors, or when the company possesses this
information due to its vaccination plan.

VII. Legal implications
at the workplace
Please take note of the
following conditions for a safe
return to the workplace:
• Returning to the office is expected to become the
norm for everyone who used to work on site before
the pandemic or those who got a job and then have
worked from home ever since. Employees' situations
should be evaluated on a case-by-case basis whether
because they may be having logistical or commuting
issues, or because they may have moved abroad or to
a province, and in some cases a reasonable -but clearly
defined- term extension for remote work may be
granted by written request for management approval.
• Mixed or hybrid systems may be put in place, where
employees work on site at least 2 days a week, 3 days
maximum. The rest of the days they may continue
working from home. This model has come to stay,
with almost all jobs essentially designed to work
remotely 2-3 days per week. Those who cannot
meet this schedule should have a specific exception
previously approved by HR in writing.
• For the purposes of business continuity, planning or
organization, companies are designing organizational
schemes and assessing remote and in-person team
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work, where team members do not go to the office
all at once, on the same day. The maximum number
of team members on site should not exceed 1/3 of
a given team, unless they have a specific exception
approval. Employees are required to connect with
their Managers to organize team work, plan projects
and achieve targets. A tailor-made work schedule
should be designed to meet the needs of the company
and the business, without downtime.
• This plan will be governed by the local laws in
each country. It is made clear that guidance by local
authorities prevails over any regulations and policies
about remote work and flexible hours defined by
companies.
• Employees should all submit a copy of their FULL
Covid-19 vaccination certificate in advance to the
global administrative support team, or otherwise
they will be denied access to the office. The electronic
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copy of the certificate should always be available on
employees' phone and showed when requested. In
the event that an employee has not yet got vaccinated
against Covid, they must provide a medical
certificate in writing to Global HR Support. Covid-19
vaccination status for associates of…. as of October
20, 2021 - 1st dose: 90%; 2nd dose: 66% (everyone is
required to get fully vaccinated).
• In order to schedule on site visits for a limited number
of people, it is imperative to get authorization by the
local Legal Division, before confirming a meeting
with outside third parties. Management and IT teams
work together with HR and Legal Affairs to launch
basic internal apps to manage conference room
bookings. Confirmation via email, through the local
IT area, will remain in force until the company app
is ready. It is not advisable for employees to reserve a
spot without discussing it with the management team,
because it will pose unnecessary planning problems
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on site with other colleagues.
• Office space will be designed to work at full capacity,
including cafeteria services, cleaning, security, like
before the pandemic, except for daycare that will be
offered according to guidance by the local authorities
and as required by law. Some companies are thinking
about options in the event that employees do not
have any available caregiver to look after their young
children up to 6 (for whom daycare at the office will
be offered in due course); they can ask to work from
home on all business days, until daycare reopens.
However, general capacity planning at the workplace
will be determined by calculating a maximum of 40%
staff, on any given day.
• All the precaution measures related to Covid-19
would remain in place, including social distancing,
mask wearing, disinfection, temperature check,
frequent hand washing.

return to the workplace, except for some extraordinary
reasons. Although compulsory vaccination for citizens
in general is in itself a rather sensitive matter, it is not
considered as such in the context of employment and
employer-employee relations [workplace].

VIII. Conclusions
This approach to vaccination has allowed the country's
level of protection against Covid-19 to improve
steadily in recent months, thanks to the successful
National Vaccination Campaign.
The return to work schemes for current employees
provide an opportunity for employers to avoid the
potential challenges discussed above in relation
to present or potential employees. With these
considerations in mind employers are better equipped
to adopt business practices that may help them deal
with different attitudes towards vaccination.

Employees are required to get vaccinated to be able to
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The rollout of vaccination against Covid-19 allowed
many companies to eliminate the uncertainty that
began at the onset of the pandemic up to date;
they have been doing business and adapting their
structures to frame the organization in a definition
about the future of the business.
In this framework, companies started giving notices,
making announcements and launching communiqués
to prepare for the return to work, whether temporarily
or permanently, thinking about the new forms of the
future of work and how the new hybrid system will
work.
Some companies embraced remote work during
the pandemic and digitized processes, services
and products, going to the office exceptionally for
extraordinary events to avoid the spread of the virus
and protect health to deal with a strange virus that is
still known and there may be other changes that will
force us to adopt in the way we interact and work.
First of all, from the legal point of view, we must refer
to the prohibition of firing; It was the first restriction
for employers, with court decisions declaring that
terminations are illegal, null and void.
On the other hand, the national vaccination campaign
advanced, with the administration of two doses.
Employers can now continue to prepare for vaccinated
employees to return to their workplaces, as well as
discuss what treatment should or can be given to
workers, and future hires.
What happens if an employee refuses to get
vaccinated? As this matter is not regulated under the
law and vaccination is not mandatory, companies will
have to take decisions based on common sense and
social responsibility.
Vaccination could be mandatory considering health
and disease prevention. Vaccination may be optional
for those employees who refuse to get vaccinated, but
restrictions are still in place.
For example, Austria announced lockdown for the
unvaccinated, as of Monday, November 15, 2021;
"People who are not vaccinated should stay at home
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and only leave to perform certain activities such as
work, study or shopping at essential businesses, but
they will be denied access to non-essential stores and
social events."
The Government of Austria decided to implement
new social restrictions exclusively for those who are
not vaccinated or have not recently recovered from
COVID-19.
Most countries are using different mechanisms or
strategies to encourage vaccination: the National
Vaccination Campaign, private vaccination plans and
vaccination abroad (in some cases with employers’
authorization).

New COVID-19 Workplace Access
Rules In Austria
From 1 November, employees in Austria must comply
with the '3G' rule, meaning they must get vaccinated
against COVID-19, have recovered from COVID-19
or have a very recent negative test result to access the
workplace.
On 20 October 2021, the Austrian Federal Minister
of Health announced that the Government has
decided to introduce a general requirement for '3G'
proof to enter the workplace. The '3Gs' are 'geimpft,
genesen oder getestet' (abbreviated as 3G as all three
words start with a G in German) meaning vaccinated,
recovered or tested. This means that if physical
contact with other people (customers or colleagues)
cannot be avoided at the place of work in question
(including random meetings at common office areas,
the canteen or the like), then employees must provide
proof of (full) vaccination, recovery or testing (the
'3G rule') from 1 November 2021.
Under the '3G rule' in Europe, the antigen test should
be conducted on a sample taken no more than 24
hours before returning to work and a PCR test, not
more than 72 hours; however, the period of validity of
tests may still change as a result of new regulations to
be issued within the next few days. In addition, there
is a transition period planned until 14 November 2021
during which every employee without '3G' proof must
continuously wear a FFP2 mask at the workplace.
After this date there is basically no alternative to
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providing 3G proof. Employees who refuse will face
the consequences described below.
Exceptions to the obligatory 3G proof in the workplace
are made for certain employee groups, such as truck
drivers or night watchmen with very little contact
with other people during their work; there is also an
exception for employees working continuously from
home.
According to the Government, the purpose of
introducing the 3G rule in the workplace is to create
an incentive and to (further) motivate employees to
get vaccinated. However, in contrast to the situation
in Italy, lawmakers have agreed to keep testing free of
charge for employees (meaning possible costs will be
borne by employers pending further notice).
Both employers and employees are responsible for
complying with the 3G rule. However, employers
are primarily responsible for monitoring employee
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compliance. In the event of non-compliance,
employees are subject to penalties of up to EUR 500
and employers of up to EUR 3,600 per breach.
Employees who refuse to comply with the 3G rule
may be sent home without pay. There is no legal
obligation to order employees to work from home in
this situation, because remote work is voluntary for
both parties (according to the 'Telework Act' of April
2021).
Employers may even fire employees for their refusal
to fulfill their legal obligations in the workplace (if
employees do not have any specific health-related
justification for their refusal) since employers are not
allowed to let these employees access the workplace.
In the event of repeated breach due to continued
refusal to provide the 3G proof, employers may even
summarily dismiss employees.
Naturally, some countries or even organizations may
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take different measures to deal with the pandemic
and prevent the spread of the virus.

Argentina. National Vaccination Campaign
The Ministry of Health implemented the National
Vaccination Plan for nationals.
Considering the fourth wave (of the Pandemic) and
the Delta variant (of the virus) as of November 16,
2021, approximately 27 million citizens have been
fully vaccinated (with two doses), and a total of 68
million doses have been administered in Argentina.
The national population totals around 46 million
people.
While there is still a long way to go until the entire
population is fully vaccinated, immunization has
become available for almost every eligible individual.

Vaccination abroad
Vaccination abroad is a largely a personal initiative. In
a few cases, employers have sponsored employees to
participate in foreign vaccination programs or allowed
them to work abroad to receive the vaccine; however,
this alternative is available only to individuals with
the means to travel; and less people are travelling as
the National Vaccination Plan rollout is more efficient
and covers almost all of the population.

Impact of vaccination on employment
The International Labor Organization (ILO) is now
projecting that global hours worked in 2021 will
be below pre-pandemic levels, the equivalent of
125 million full-time jobs, and warns about a great
divergence in the roll-out of vaccinations and fiscal
stimulus packages in developing countries.
The highly uneven roll-out of vaccinations in many
developing economies hinders the return to work
for many employees, together with a lack of fiscal
stimulus packages, which are the key factor in
stalled trajectories of recovery and great divergence
among countries. According to ILO, vaccination rate
is crucial to understand these disparities, because
administering more doses of vaccines means that
many economies could lift restrictions to return to
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the workplace.
Should employers require vaccination?
In response to the most frequently asked question
about employment and vaccination:
Employers cannot make vaccination mandatory,
neither as a condition for hiring nor continuing
employment. This is because:
• Vaccination against Covid-19 is not currently
mandatory in Argentina, as announced by the
Department of Health;
• Individuals have the right to decide which medical
protocols and treatments they receive;
• Individuals have the right to accept or reject medical
procedures; and
• The General Personal Data Protection Act is
applicable in Argentina
However, some scholars believe, and we agree:
In Argentina, case law suggests that employers cannot
stop paying wages, impose disciplinary measures or
fire employees who do not want to get vaccinated.
Requiring employees to get vaccinated, or denying
them a job if they refuse to do so, could be considered
as unlawful discrimination, especially if they object
for reasons related to their mental or physical health,
religion, or for other personal reasons. Coercive
action could trigger claims for discrimination and
violation of the right to privacy and intimacy.
In practice, however, can employers as owners or
tenants of the workplace refuse access to unvaccinated
individuals on the basis of preventing contagion?
It is important, then, to have a clear strategy in the
event employees refuse vaccination because the only
possible solution is to deny them physical access to
the premises, but this cannot impact their salary or
employment. For example, offering the option of
working remotely or taking a leave of absence may be
assessed on a case-by-case basis to mitigate risks.
To combat such issues, employers can (and should)
design return to work strategies according to the
vaccination status of employees.
Regulations may establish schemes to return to in-
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person work for both fully vaccinated employees
and employees who refuse vaccination, with some
restrictions.
In response to another frequently asked question:
employers cannot ask employees to provide
information related to their vaccination but may ask
it for work organizational purposes.
This is private and sensitive medical information that
can only be given voluntarily. Data privacy consent
is essential when collecting personal and collective
information on the vaccination status of employees
or contractors, or when the company possesses this
information due to its vaccination plan.

norm for everyone who used to work on site before
the pandemic or those who got a job and then have
worked from home ever since. Employees' situations
should be evaluated on a case-by-case basis whether
because they may be having logistical or commuting
issues, or because they may have moved abroad or to
a province, and in some cases a reasonable -but clearly
defined- term extension for remote work may be
granted by written request for management approval.

Please take note of the following conditions for a safe
return to the workplace:

• Mixed or hybrid systems may be put in place, where
employees work on site at least 2 days a week, 3 days
maximum. The rest of the days they may continue
working from home. This model has come to stay,
with almost all jobs essentially designed to work
remotely 2-3 days per week. Those who cannot
meet this schedule should have a specific exception
previously approved by HR in writing.

• Returning to the office is expected to become the

• For the purposes of business continuity, planning or
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organization, companies are designing organizational
schemes and assessing remote and in-person team
work, where team members do not go to the office
all at once, on the same day. The maximum number
of team members on site should not exceed 1/3 of
a given team, unless they have a specific exception
approval. Employees are required to connect with
their Managers to organize team work, plan projects
and achieve targets. A tailor-made work schedule
should be designed to meet the needs of the company
and the business, without downtime.
• This plan will be governed by the local laws in
each country. It is made clear that guidance by local
authorities prevails over any regulations and policies
about remote work and flexible hours defined by
companies.
• Employees should all submit a copy of their FULL
Covid-19 vaccination certificate in advance to the
global administrative support team, or otherwise
they will be denied access to the office. The electronic
copy of the certificate should always be available on
employees' phone and showed when requested. In
the event that an employee has not yet got vaccinated
against Covid, they must provide a medical
certificate in writing to Global HR Support. Covid-19
vaccination status for associates of…. as of October
20, 2021 - 1st dose: 90%; 2nd dose: 66% (everyone is
required to get fully vaccinated).
• In order to schedule on site visits for a limited number
of people, it is imperative to get authorization by the
local Legal Division, before confirming a meeting
with outside third parties. Management and IT teams
work together with HR and Legal Affairs to launch
basic internal apps to manage conference room
bookings. Confirmation via email, through the local
IT area, will remain in force until the company app
is ready. It is not advisable for employees to reserve a
spot without discussing it with the management team,
because it will pose unnecessary planning problems
on site with other colleagues.
• Office space will be designed to work at full capacity,
including cafeteria services, cleaning, security, like
before the pandemic, except for daycare that will be
offered according to guidance by the local authorities
and as required by law. Some companies are thinking
about options in the event that employees do not
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have any available caregiver to look after their young
children up to 6 (for whom daycare at the office will
be offered in due course); they can ask to work from
home on all business days, until daycare reopens.
However, general capacity planning at the workplace
will be determined by calculating a maximum of 40%
staff, on any given day.
• All the precaution measures related to Covid-19
would remain in place, including social distancing,
mask wearing, disinfection, temperature check,
frequent hand washing.
Employees are required to get vaccinated to be able to
return to the workplace, except for some extraordinary
reasons. Although compulsory vaccination for citizens
in general is in itself a rather sensitive matter, it is not
considered as such in the context of employment and
employer-employee relations [workplace].

Conclusions
This approach to vaccination has
allowed the country's level of
protection against Covid-19 to
improve steadily in recent months,
thanks to the successful National
Vaccination Campaign.
The return to work schemes for
current employees provide an
opportunity for employers to avoid
the potential challenges discussed
above in relation to present or
potential employees. With these
considerations in mind employers
are better equipped to adopt
business practices that may help
them deal with different attitudes
towards vaccination.
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Legal steps to deal with

repatriation
The importance and
legal steps to deal with
repatriation.
How to treat those
executives who come
back to their home
country after an
international
assignment
Let’s go over the matter
of Machado de Villafañe,
Tomás Antonio v General
Motors de Argentina SRL
on employment termination.
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• The Executive claimed reparation for damages, lost
profit and emotional distress based on the abusive
exercise of the Employer’s right to change working
conditions (ius variandi) when ordering him to return
to his home country after an international assignment
of three years (Florida, USA).
• His claim was based on discrepancies in the
calculation of severance pay for constructive
discharge because some items were not deemed to be
salary in nature: Living Cost Allowance, school fees,
tax refunds and company car.
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• The Plaintiff also stated that he was discriminated
against when he returned to Argentina because he
was paid less than their colleagues at the Company.
It is worth mentioning that he was repatriated in
the agreed term with his consent after a 3-year
international assignment.
• He claimed that his job category, duties and
salaries were reduced. He sought the application of
penalty under Section 2 of Act No. 25323, damages
for emotional distress, and alternatively salary
discrepancies for non-payment of Living Cost
Allowance, housing, company car and penalty under
Section 1 of Act No. 25323.
I.- Background information
• The Plaintiff worked at the Legal Affairs Division of
the Company when he was offered an international
assignment. He claimed ill-treatment and poor
working conditions when he returned to Argentina,
demotion as compared with his duties abroad, salary
reduction as a result of his repatriation because he
no longer collected items that were paid during
assignment in the US.
• In relation to the circumstances under which the
Plaintiff was assigned to Miramar offices in Florida
(USA), the Lower Court assessed the documents
where payments were itemized –in addition to pay
stubs- submitted by the Plaintiff together with the
complaint, whose authenticity was acknowledged by
Mr. José Vale (HR regional VP for Latin America,
Africa and Middle East) through a letter rogatory
where he explained that such documents were
not prepared by the Defendant directly but by a
contractor for administrative matters, something that
did not turn them invalid; quite the contrary, because
the employer was ultimately responsible for pay stub
preparation and content.
• The Defendant explained that the Plaintiff was
Assistant General Counsel for Latin America, Africa
and Middle East and also Global Transactions Leader.
• His international assignment was an opportunity
for growth and learning, a professional experience
that matched a specific need at the host company.
• The Industrial Relations Manager explained that
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the international assignment policy was exhaustively
regulated by the company and IPS (International
Service Personnel).
• The report about the Plaintiff ’s tax and social security
situation prepared by Deloitte & Co. SRL when his
international assignment was decided showed that the
Company asked for a report for a 3-year assignment.
• All the positions held at the Company, the assignment
in the US, the Plaintiff ’s work in the offices there, his
transfer and repatriation to Argentina meant that
the Plaintiff knew first-hand about the surrounding
circumstances and matched the tax and social security
status report prepared by Deloitte.
• It was concluded then that the Plaintiff returned to
Argentina as agreed, and the Employer did not change
his working conditions arbitrarily (ius variandi).
• Sometimes executives keep the same title but are
promoted with a different territorial scope –e.g.
regional level, see page 1408. The Plaintiff returned
from the US to hold the position of Legal Affairs
Director and as compared to the title held in the
US he was demoted here in Argentina. He had to
report to Carmen Araujo whereas in the US Araujo
was his colleague. He explained that he was given
an office in a small conference room, with a desktop
computer, without windows, without furniture. A
witness explained that the Plaintiff was his boss and
she met with him in such conference room, next to
the cafeteria, so there was no confidentiality, and the
other directors had closed offices, with large desks,
with a small meeting room, windows, comfortable
furniture, and the witness knew all about this because
she had participated in the layout of the new offices
when they moved there.
• The analysis of these testimonies (section 384 of
the Civil and Commercial Code of Procedure of
Argentina) matched the description of the Plaintiff ’s
working conditions, position and functions, and the
environment and physical office, and the treatment
given by his line manager, so it can be concluded
that the Defendant damaged the Executive, who
considered that he was constructively discharged
(Sections 242, 243 and related provisions of the
Employment Contract Act). Then severance pay
under Section 245 did not contain emotional distress
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as a result of indecent, humiliating treatment and
workplace violence in its broadest sense.
• When comparing salaries, both directors were
expats and the Executive performed equal tasks in
a similar position –Legal Affairs Director- collected
a salary lower than that paid to Directors at other
divisions even with shorter length of service than his,
as showed in Exhibit II, so it can be concluded that
there was salary discrimination under Section 81 of
the Employment Contract Act.
• The Plaintiff sought to include the Living Cost
Allowance in the basis for calculation, whose salary
nature was not accepted by the Lower Court as
stated in the Recitals of the Ruling, even though the
judgment awarded salary discrepancies for the same
item, and both parties appealed.
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• This item was intended to protect Expat’s purchasing
power while working abroad, and covered the
difference between the cost of goods and services in
the home country and the cost of goods and services
in the host country, which the Defendant determined
according to its own index based on its internal
rules establishing the contractual conditions for
international assignments (IPS Handbook).
• The witness, Araujo Perez, described the system
of compensation and allowances, financial aid to
avoid any economic damage against the Expat and
his family, whose aim was to keep his lifestyle in the
home country whereas Trucco explained that the
Expat collected his entire salary in Argentina, a cost
of living difference between Argentina and the home
country and expenses for housing, schooling for his
children, car, health insurance and social security
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contributions in the home country.
• Even though the Defendant had to pay this item
while the employee worked abroad, there was no
good reason to disregard the salary nature of a
payment paid as a result of the employment contract
– Section 103 of the Employment Contract Act. When
the Plaintiff was repatriated, the Defendant did not
have to continue paying the Living Cost Allowance
because this was an item intended to be paid while
the employee was working abroad precisely to
compensate for any difference in the cost of living
between the home and the host countries, so the
Plaintiff was not entitled to collect it once he returned
to Argentina. This is a benefit with a clearly defined
objective: protect employees’ purchasing power.
Then the Defendant was in part right because even
though the Living Cost Allowance was salary in
nature, the judgment awarded salary discrepancies,
as claimed by the Plaintiff, until repatriation.
II. Legal treatment for benefits collected abroad
Rent and schooling:
• As to the payment of rent abroad, the Plaintiff was
not right; the Company paid the rent as a result of
the international assignment (see Section 105 of the
Employment Contract Act) as well as the school costs
for the Expat’s children, which the Court deemed to
be fringe benefits.
• According to the precedent “Pérez, Aníbal v Disco
SA” September 1, 2009 (Judgment 332:2043), any
payment collected by employees in exchange for his
work is deemed to be salary, whichever the name
given.
• Therefore, the expenses covered by the Company
–housing and schooling- were in principle payment
in kind, salary in nature, as determined by the Lower
Court in relation to the rent, and the same criterion
should be followed for school fees and their inclusion
in the calculation of the Expat’s highest compensation
in order to determine severance pay.
Refund of Taxes paid abroad:
• The Plaintiff insisted in the salary nature of the tax
refund that the Defendant paid while on assignment.
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• During assignment, the Plaintiff did not pay taxes
in Argentina and paid taxes in the host country,
and such taxes were paid directly by the Company
without deducting the respective amounts from the
Expat’s salary.
• The amount paid to the Tax Authority, deducted
and paid directly by the Company, should be paid
by the Executive through deduction or withholding,
so the decision taken by the Employer to pay them
was a benefit for the Plaintiff within the broadest
scope of the definition of salary under Section 103
of the Employment Contract Act, so the appeal was
sustained and this item should be included in the
calculation.
Car:
• The Defendant’s appeal against the Lower Court
decision to consider car use as payment in kind was
not sustained.
• Remember that the Employee could freely use
the car provided by the Company for professional
purposes on workdays but also in his free time
without rendering accounts; that is the reason why
this item could be deemed to be “income” in exchange
for work under the employment contract under the
terms of Section 103 of Act No. 20744, and the item
“company car” should be included in the calculation
of his monthly compensation (see "Alen, José Fabián v
Wyeth S.A. on employment termination" SD. 84.747)
• The truth is that during employment the Plaintiff
was assigned just one car, and when he was transferred
to the US with his family the Company provided two
cars temporarily.
• Considering that the car provided by the Company
was used for both professional and personal purposes,
the salary nature only applied to the proportional
personal use while the business use (Sections 64, 76
and related provisions of the Employment Contract
Act) was not salary in nature (see Panel II, “Lucero,
Humberto v YPF SA on employment termination”,
SD 95.480 December 20, 2007; Panel I, among others,
“Reboredo Sergio Daniel v Bumeran.com Argentina
SA on employment termination”, SD 86.950, August
30, 2011). The Lower Court ruling awarded ARS
2,000 per month for this item and the Court of
de Diego & Asociados. Abogados.

Appeals sustained it.

assignment, and not upon return to his home country.

• The Court of Appeals took the same exchange rate
than the Lower Court.

• In order to draw the necessary comparison to
determine his highest, regular, usual compensation
in the last year worked, it is imperative to revise
the amounts paid abroad according to the detailed
information provided (expressed in US dollars).

Allowances:
• Contrary to the Plaintiff ’s claim, it was not
admissible to add the Living Cost Allowance to his
total compensation because the Executive was entitled
to collect this Allowance during the international
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Consequently, it is convenient to take the salary that
the Executive earned in Argentina upon his return, as
explained.
61

Elimination of double
severance pay and the ban
on employment termination

The Government announces a schedule for eliminating
double severance pay and does not extend the term
for the ban on employment termination
• On December 24, 2021 the National Government
passed Executive Order No. 886/2021, ordering the
extension of the occupational public emergency and
the gradual elimination of double severance pay.
However, nothing was said about the continuity of
the ban on employment termination.
• Executive Order No 886/2021 was published in the
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Official Gazette (EO), extending the occupational
public emergency until June 30, 2022 under the
Emergency Executive Order No. 34/19, whose
effective term has been repeatedly renewed under
similar EO No. 528/20, 961/20 and 39/21.
• Within this framework, the Government announced
the gradual elimination of double severance pay. As of
January 1, 2022, those employees who are terminated
without cause shall be entitled to receive a 75%
increase in their severance pay, which will be reduced
until elimination as from July 1, 2022.

de Diego & Asociados. Abogados.

• The law provides a ARS 500,000 cap for the increase,
and also keeps the universe of employees covered
(those hired before December 13, 2019).
• It is worth mentioning that the EO does not extend
the ban on employment termination. Consequently,
unless a new superseding law is passed, as of January
1, 2022, the aforementioned ban will be lifted.
Pros and cons of a termination agreement where "the
parties agree to terminate the employment contract
by mutual consent".

1. Pros

• The employment termination according to the
guidelines of the Section 241 LCT (Employment
Contract Act) does not entitle employees to collect
any severance pay, and the employer does not carry
any economic burden, and under the law the parties
are completely free to terminate the contract on such
terms.

2. Cons

• The employment termination must be made in
a formal document before a Notary Public or the
competent judicial or administrative authority. The
employment termination shall be null and void if the
employee in question does not appear in person to
formalize the document, and the requirements are
not fully met.

In other words,
• The ban on employment termination without cause
is lifted as from January 1, and double severance pay
will be gradually eliminated.
• With regard to employment termination in the
context of the Covid-19 pandemic the parties
usually opt to reach a termination agreement by
mutual consent under Section. 241 LCT and some
companies are even choosing to reduce their payroll
by terminating employees without cause informing
that they will no longer require their services as of…..
• Still they will continue granting Social Health
Insurance for employee's family for 3 - 6 or even
12 months, claiming they want to protect their
health, even more so in pharmaceutical companies
or laboratories. In those cases where the employee
reports that he/she is undergoing any continuing
treatment or has scheduled any surgical procedure.
• Another benefit companies usually grant is
outplacement with counseling and assistance to get
back into the job market.
• Finally, some employees ask to keep their telephone
number and cell phone.
• Some companies -only a few of them actually- keep
paying double severance pay because that's what
they have already agreed with the employee before
the Government's announcement about its gradual
elimination.

• The employment termination does not require
approval, because it meets the conditions under
Section 15 LCT, meaning that any release or settlement
agreements are entered into in order to put an end to
any litigation, which is not the case here.
• In our opinion, the parties should include provisions
dealing with offsetting amounts for any eventual
claims and/or actions in the future, however, it is not
admissible for termination agreements to establish
clauses indicating a waiver of rights, because it would
be a violation of the provisions under Section 12 LCT.
• There is the risk that employees may later on claim
that the employment termination was made in a public
deed but actually this format was used to conceit the
termination. In such a case, it is appropriate to provide
the employee with a payment for total amount owed
(see Section 261 LCT).
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Beat Stress

and Burnout Syndrome
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New York Extends Mask-or-Vaccine Requirement
January 17, 2022 By: Kelly M. Cardin and Jessica R.
Schild. On December 13, 2021, New York Governor
Kathy Hochul instituted a mandate requiring that
masks be worn in indoor public spaces, unless a
covered business has implemented a mandatory
vaccination requirement. The mandate was set to be
reevaluated on January 15, 2022. However, as part of
her “Winter Surge Plan 2.0,” and before the mandate’s
original expiration date, Governor Hochul extended
the mask-or-vaccine requirement for an additional
two weeks, until at least February 1, 2022. As part
of the announcement, the governor indicated that
the state would reassess masking requirements in
February 2022.
Employment Law. Dirty Steel Toe Boots, Episode
7: The Supreme Court’s Decision on OSHA’s ETS
(Podcast). January 18, 2022. By: Phillip B. Russell
and Eric E. Hobbs. In this episode of Dirty Steel-Toe
Boots, host Phillip Russell is joined by Eric Hobbs,
the chair of Ogletree Deakins’ Workplace Safety and
Health Practice Group. Phillip and Eric take a first
look at the Supreme Court’s decision staying the U.S.
Occupational Safety and Health Administration’s
(OSHA) enforcement of the Emergency Temporary
Standard (ETS) until the Sixth Circuit Court of
Appeals (and, ultimately, the Supreme Court) has
an opportunity to weigh in on the merits. Phillip
and Eric explore the implications of the Court’s stay
on future court decisions, OSHA’s potential actions
with regard to the ETS and the National Emphasis
Program (NEP), and employer’s next steps in light of
these judicial and agency actions.
Twin Cities Issue Vaccine Mandates for Restaurants,
Bars, and Entertainment Venues. January 16, 2022.
By: Colin H. Hargreaves
On January 12, 2022, just one week after issuing mask
mandates, Minneapolis Mayor Jacob Frey and St.
Paul Mayor Melvin Carter issued executive orders
mandating that places of public accommodation
serving food and drinks indoors require persons
to furnish proof of vaccination or negative PCR or
antigen tests. Then, on January 13, 2022, and January
14, 2022, respectively, Mayor Carter and Mayor
Frey each issued additional emergency regulations
amending their January 12, 2022, orders.
That is the reason why it is so relevant during the
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pandemic to learn how to “Beat stress and the
burnout syndrome”. The always-on workplace and
increasing pressures are leading to high rates of
stress and burnout. Unmanaged, chronic work stress
doesn’t just lead to lower productivity and negative
emotions — it can have dire personal and professional
consequences. Now we have guides to managing stress
and burnout with practical tips and advice to help
teams and organizations deal with these challenges
at work, whether in person or remote. Stress and
burnout are rampant. Recognize the signs and make
the right changes.
The always-on workplace and increasing pressures
are leading to high rates of stress and burnout. Tips
to manage stress and burnout syndrome provide
employees and managers with practical advice to deal
with this challenges and set the right conditions and
expectations for healthy engagement at work, whether
in person or remote, including a handbook on how
to use the tools and apply the ideas presented in the
Guides; and downloadable exercises, worksheets,
and templates to help you avoid working from home
burnout, bounce back and regain your productivity
and effectiveness, create realistic and manageable
routines, renew your wellbeing, and more. These
tools are intended for individual use only.
The pandemic has upended all of our lives, but the
toll it has taken on children in particular has been
significant. Dr. Kevin Churchwell, president and
CEO of Boston Children’s Hospital, says there’s
been a sharp rise in behavioral- and mental-health
issues among children and young adults. What’s
causing this escalation? What role do social isolation,
remote learning, and social media play, and how can
families, hospitals, schools, and the healthcare system
work together to tackle these issues? Don’t miss this
interview with Dr. Churchwell, and hear what he
has to say about the current health crisis, pandemic
leadership, racial equity in healthcare systems, and
reducing healthcare disparities.
Kirkland Lawyers to Return to Offices 3 Days a Week
in March. Two other top firms have also laid out plans
for their workers to return to the office. February 9,
2022. Kirkland & Ellis lawyers across the world will
return to their offices for three days a week beginning
March 29, joining several firms announcing their
office-return plans. In a memo seen by Law.com
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International, Kirkland chair Jon Ballis informed all
firmwide personnel that beginning March 29, “we will
move to a hybrid workplace model where attorneys
and staff will be expected to be present in the office
on Tuesday, Wednesday and Thursday.” Baliss added
in the memo: “We consciously selected a date several
weeks away to ensure that we would not need to delay
this date any further, and to allow people to plan
accordingly. “In-person activities such as practice
group meetings, training, social and engagement
events will occur on our in-office days.” Several U.S.led firms have pushed back their domestic office reopenings in the wake of the coronavirus omicron
variant. Weil Gotshal & Manges and Ropes & Gray also
informed their people this week of their planned reopenings. Ropes & Gray has undertaken a phased
return to office working, moving to a “Phase 2 office
return on Feb. 7, encouraging its lawyers to work
in the office one to two days a week, according
to a memo seen by Law.com International. It is
unclear if this is for the U.S. or globally. The firm’s
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next phase will begin on March 1, the memo
said, recommending that its lawyers spend “at
least three days a week in the office.” Ropes is also
implementing set remote working periods later in
the year to coincide with major holidays. Planned
remote work weeks will take place on the week of
the July 4 holiday (July 5-8), Thanksgiving week
(Nov. 21-23) and the Christmas holiday week (Dec.
27-30). Meanwhile, according to a third memo seen
by Law.com International, Weil Gotshal will be fully
reopening its U.S. offices on Feb. 28.
The surge in COVID-19 cases caused by the highly
contagious omicron variant caused many law firms to
change their plans for in-office work and meetings at
the start of 2022. Remote work has been the subject
of debate throughout the pandemic, with many
extolling its benefits for groups such as working
parents. However, concerns have been raised recently
regarding the shift’s impact on law firm culture.
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