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Dear All,  
 
An important ruling was passed last March, dealing with the most emblematic and 
challenging remote work issues that introduce a change in the rules and 
regulations on remote work during the pandemic and flexible work-from-home 
arrangements implemented by companies.  
 
International Case Law [Spain] – Remote Work During the Pandemic – Use of 
personal equipment, tools and devices. Internet access, technological devices and 
computers. Hardware and software installation, repair and updating. 
Reimbursement of Work-From-Home expenses, such as electricity, water, 
heating, and any inconveniencies that using personal and private spaces for 
work may cause.  
 
An interesting debate has sparked off in Spain as a result of this Court ruling that 
examines each of these issues carefully and gives answers to the question of how to 
implement work-from-home arrangements during the pandemic.  
 
Are remote work rights similar to the rights that apply to work-from-home 
arrangements during the pandemic?  
Should employers reimburse expenses for the use of employees' own devices? 



 

 

Before the COVID-19 outbreak, did employers offer flexible work arrangements or 
regulate the use of technological devices? 
Does any automated system implemented by the Company to monitor employees' 
connection quality and log-in time violate the right to privacy even if their chats 
are not checked?  
Which are the guarantees and scope of digital rights employers should respect at 
the workplace?  
 
On March 22, 2022 the Spanish Labor Court [Sala en lo Social] in Madrid ruled on 
a collective dispute and analyzed these questions. 
 
The Company had signed individual remote work and work-from-home 
agreements with each employee.  
The Company explained that before the COVID-19 outbreak it used to have a 
policy regulating the use of technological devices.  
The content of such sample agreement on remote work was notified and signed by 
the Employees.  
The Company said that office equipment was provided on a case-by-case basis. 
Reimbursement of expenses: "Employees will be reimbursed for the expenses 
incurred as a result of their work-from-home arrangement or remote work outside 
company facilities, as established in the sectoral collective bargaining agreement. 
These provisions should be analyzed in connection with Article 7 b) LTD (Remote 
Work Act) establishing that agreements like this should at least itemize the 
expenses that the Employee may incur while working remotely, how they are 
calculated and how and when they are paid by the Company, based on the terms 
and conditions of the applicable collective bargaining agreement. In addition, 
Article 12 states as follows: 1. Remote work expenses should be agreed and paid 
by the Company, and by no means should Employees pay expenses related to 
the necessary equipment, tools and devices to do their job. 
Corporate e-mail accounts and cell phones should be provided, paid and 
repaired by the Employer in accordance with the law. 
At this trial, it was found that TELEPERFORMANCE failed to provide 
Teleworkers with cellphones or company e-mail accounts. It is no excuse that 
Employees were asked to use personal cellphones in case of emergency because 
Employees are not supposed to provide their own devices to work for their 
Employers, who failed to meet their legal obligations. 
Based on the Personal Data Protection Act and the subsequent digital rights, 
Employees have the right to disconnect, i.e. the right to be able to disengage from work 
during non-work hours to ensure undisturbed rest breaks, leaves of absence and vacation 
time, as well as their own privacy and that of their family, thus promoting a work-life 
balance. 
Employees shall have the right to refrain from engaging in work-related electronic 
communications, such as emails, phone calls or other messages, outside normal 
working hours, unless in the case of emergency. 



 

 

Employees shall have the right not to answer any electronic communication 
outside working hours, unless in the case of emergency as provided in this Section. 
"Unless in the case of emergency" means any urgent situation that may harm the 
Employer or the business and that requires an immediate answer by the Employee. 
What has been questioned here is not the right to disconnect itself but rather the 
validity of the general exception whereby Employees should be reachable in case 
of emergency, which is defined as any urgent situation that may cause harm to the 
Company or the Business, and that requires an immediate answer by the 
Employee.  
Employees and civil servants shall have the right to disconnect outside working 
hours as defined in the law or applicable collective bargaining agreement to enjoy 
rest breaks, leaves of absence and vacation time, as well as their own privacy and 
that of their family. 
The aim is to promote a work-life balance, and this right to disconnect is subject to 
the terms of the applicable collective bargaining agreement or the agreement 
reached by and between the Company and Employees’ representatives.  
The Employer shall design an internal policy for all personnel, including 
management, describing how to exercise the right to disconnect and any training 
and awareness-raising actions to ensure a reasonable use of technological tools to 
avoid the risk of computer fatigue syndrome.  
In particular, Employees have the right to disconnect while working remotely, 
whether full-time or part-time, and while working from home. 
Those who are working remotely, particularly teleworking, have the right to 
disconnect outside normal working hours under the terms of Article 88 of Organic 
Law No. 3/2018, date December 5. 
The Employer's obligation to ensure the right to disconnect implies a limitation to 
the use of any technological devices for business communication and work during 
rest breaks in order to respect the maximum number of working hours per day and 
the respective limits to the workweek under the law or applicable collective 
bargaining agreement. 
 
I. Legal analysis of the questions posed above and the legal discussion on the most 
relevant aspects of remote work and Employers' duties. 
 
The questions is whether Employees are entitled to reimbursement of any 
expenses as a result of the use of their own personal equipment, tools and 
devices, including Internet access, technological tools, such as PC or laptop, 
tablet, webcam, telephone, smartphone, keyboard, mouse, headset, printer and 
so forth, or any expenses related to hardware or software installation, repair and 
updating, and also expenses for buying any office equipment, such as desk, 
table, chair, lamp, laptop stand or under-desk footrest, which are all necessary 
elements to work remotely if they have not been provided by the Employer.  



 

 

Should Employees be reimbursed for any expenses related to work-from-home 
arrangements, such as electricity, water, and heating, as well as for other 
expenses for the inconveniency that using personal and private spaces for work 
may cause, based on Article 5 of Royal Decree-Law No. 8/2020, dated March 17, 
or as a result of the public health measures taken to deal with the COVID-19 
pandemic and while they are in place? 
 
II. Analysis of this Court Ruling 
 
Even though the Court rejected the claim for nullity of the abovementioned 
Sections of the Agreement about the rights granted to the Employees who had not 
been given the necessary equipment to telework, the Employees can take any 
further action against the Company as they see fit, whose analysis exceeds the 
scope of this litigation.  
 
Subject-matter: National Labor Court in MADRID - Ruling No. 00044/2022 – 
[Audiencia Nacional Sala de lo Social de Madrid] Ruling date: March 22, 2022 
 
TELEPERFORMANCE SPAIN enters a telework agreement with some Employees 
and the Court has found that the following Sections are null and void, namely: 
"Section 2 about expenses because Article 7 of Act No. 10/2021 on Remote Work 
(hereinafter "LTD") establishes that they should be itemized."  
Sections 3.3 and 3.4: because Employees have not been given corporate cell 
phones, and they are not supposed to use their personal phone or email account 
to do their job. 
Section 3.6: because Employees are not ensured the right to disconnect and are 
required to answer any undetermined business needs in violation of Article 88 
LOPD. 
Section 5.5: because it provides a general authorization for safety inspection at 
Employees’ work site at home contrary to the provisions of Article 6.2 of the 
LTD. 
Section 6: because it establishes different criteria for the option of reversibility, and 
does not include voluntary resignation in violation of Article. 5.3 LTD 
Section 7: because the monitoring system has not been reported to the Workers' 
Compensation Insurance Company (RLT) and it has not been allowed to make a 
previous report. 
In the complaint the Spanish CGT (Workers' General Confederation) confirms that 
the Company decision should be null and void because it has not been negotiated 
beforehand.  
Section 1 is null and void because it does not itemize the devices that will be given 
to Employees and for how long (shelf life). The CGT does not accept Employees' 
liability over the devices or any reparation expenses or any eventual deduction of 
their value under termination agreements. 



 

 

In relation to Section 2, the CGT claims that the Company is not covering any 
expenses and the devices are not duly itemized in the Agreement. 
Section 3.2 is null and void because it makes reference to a work shift but not its 
schedule. 
Section 3.4 is null and void for the same reasons given by the Union (CCOO). With 
regards to the option of reversibility (i.e. the option to go back to in-person work), 
there is a wide variety of options for the Employer, and none for Employees. 
Section 6.3 is null and void because it means an early waiver of rights, and Section 
6.4 may be construed as an abuse of rights. 
The Union -UGT- agrees and elaborates on the context in which the business 
decision is made. The Union points out that RLT was informed of the sample 
contract according to which the individual agreements would be made. Expenses 
are subject to a future and uncertain event: regulation under the sectoral 
collective bargaining agreement. 
Section 3.4 is null and void because it breaches Article 6.1 GDPR and 11 LTD, and 
any liability over office equipment is passed on to Employees. 
Section 6.1 about the option of reversibility is contrary to Article 5.1 and 3 LTD. 
The Union explains in the complaint that the purposes of the LTD are breached 
because these measures have not been negotiated.  
The Court Ruling (SAN) of June 4, 21 deals with the issue of expenses and the 
Supreme Court Ruling (STS) of September 21, 2015 deals with the issue of 
corporate e-mail accounts. It is stated that this is a female-dominated sector. Section 
3.6 is contrary to Article 18 LOPD. Section 5.5 breaches Article 18.2 EC.  
It is inadmissible to accept a general authorization for safety inspection to check 
Employees' home office without their consent.  
The option of Reversibility is null and void because there are different parameters 
to exercise this option for the Employer and Employees. The Union -CIG- agrees 
and supports the claim for nullity of Section 5.4 in breach of Article 14 LPRL: The 
Employer is liable for determining risks, and not Employees. The Union -CSIF- 
agrees to all the claims made. 
The Employer, TELEPERFORMANCE SPAIN, claims that the alleged failure to 
provide office equipment is not a common issue for all personnel, but rather a 
situation of each employee in particular, and these proceedings are not a collective 
dispute but a multi-party claim. 
The Company also claims lis pendens under Article 421 LEC in relation to the Court 
Ruling (SAN) of June 4, 2021 whereby the issue of expenses was analyzed and the 
Plaintiff was the Union - CGT- and the Defendant is the Employer in that litigation. 
Before the COVID-19 outbreak the Company used to have a policy regulating 
the use of technological devices and as proven in the Court Ruling (SAN) of 
June 4, 2021, the sectoral negotiation process did not reach any agreement, and 
no company- wide collective bargaining agreement was reached, either. In 
September 2021 the Company made an offer to all teleworking personnel, which 
was accepted by 1029 employees and rejected by 1877 employees. Such 



 

 

agreements on teleworking were submitted to RLT, including a list of 
employees involved. Therefore the Employer claims that these individual 
agreements cannot be null and void.  
 
The Company claims application of Royal Decree No. 1777/04 about equipment 
amortization, claiming that the Employees are liable for the preservation and good 
condition of such equipment, and therefore the Sections about reimbursement in 
case of damage and deduction under termination agreement are valid and 
admissible.  
In addition, the schedule established in the Agreement complies with the 
provisions of Article 26 of the Agreement.  
The Employer acknowledges that Employees are not given a cellphone or 
corporate email account; that is why they are asked to use their personal email 
account and phone in the event of a potential system failure.  
With regard to the right to disconnect, the Employer states that this right is 
recognized, unless in the case of emergency, in which case Employees would be 
working overtime for a force majeure event; that is why the right to disconnect is 
not an absolute right.  
With regard to risk prevention, the Company claims compliance with the 
provisions of Article 16 LTD. 
With regards to the option of Reversibility, the Company claims that it is not an 
absolute right that can be discussed under collective bargaining or individual 
agreements pursuant to Article 7 LTD.  
In relation to the return to the workplace, the Employer is not allowed to take 
arbitrary decisions; it is similar to the option of reversibility. 
With regards to the monitoring system, the Company uses the Sentinel system, 
which does not violate Employees' privacy because it only analyzes connection 
quality and does not check the content of their chats or conversations. This 
system does not record or listen to Employees' discussions. 
 
 
III. PROVEN FACTS in this emblematic case  
 
1.- This collective dispute involves 1,029 employees at TELEPERFORMANCE 
ESPAÑA SA who have entered into a remote work and work-from-home 
Agreement with the Employer. 
2.- The parties are governed by the Second Statewide Collective Bargaining 
Agreement for the Call Center sector (formerly called Telemarketing) dated May 
30, 2017, between Asociación de Contact Center Española (ACE) (Spanish 
Association of Call Centers) and CC.OO and UGT Unions. . 
3.- On June 4, 2021, this Court passed a ruling for this collective dispute between 
CGT and ASOCIACION DE COMPAÑÍAS DE EXPERIENCIA CON CLIENTE, 
which rejected the claim seeking: Employees' reimbursement of expenses for the 
use of personal equipment, tools and devices, including Internet access and 



 

 

technological tools such as PC, laptop, tablet, webcam, landline, smartphone, 
keyboard, mouse, headset, printer; any expenses related to hardware and 
software installation, repair and updating; and expenses for buying office 
equipment, such as desk, table, chair, lamp, stand or under-desk footrest, which 
are all necessary elements to work remotely and which have not been provided 
by the Companies in the sector, based on the enforcement of Article 5 of Royal 
Decree-Law No. 8/2020, dated March 17 (RCL2020, 401, 470), or as a result of the 
public health measures to deal with the COVID-19 outbreak and while they are in 
place.  
Reimbursement of any expenses related to work-from-home arrangements, such 
as electricity, water, and heating, as well as for other expenses for the 
inconveniency that using personal and private spaces for work may cause, based 
on Article 5 of Royal Decree-Law No. 8/2020, dated March 17, or as a result of the 
public health measures taken to deal with the COVID-19 pandemic and while 
they are in place. Replacement of Employees' own devices, equipment or tools 
with equipment that belong to the Company, who in turn is liable for any 
hardware and software installation, maintenance, updating, repair, or upgrade 
accordingly. This ruling is not final at the moment. 
4.- On May 27, 2021 the Employer and the Workers' Compensation Insurance 
Company (RLT) did not reach any agreement on the reimbursement of expenses 
related to telework as a result of the COVID-19 outbreak, after rounds of 
negotiation that had begun on April 26, 2021 
5.- On September 20, 2021 the sample agreement on remote work was informed  by 
the Employer to RLT with a copy of the agreements signed with the Employees 
involved. Those agreements stipulate the office equipment that each Employee 
would receive, and Section 1.2 stated their estimated shelf life according to the 
amortization table published by the Department of Finance. 
6.- Teleworkers were asked to answer a self-assessment questionnaire about their 
work site at home.  
7.- The Employer uses the Sentinel application to check Internet connection, status 
and possible problems on the computers that belonged to the Employees working 
from home. 
 
IV. Some arguments about the business organization  
 
The Employer claims that the provision of equipment, "is not a common issue, but 
rather a particular situation of each employee, so this is a multi-party conflict, 
and not a collective dispute." 
 
The Employer explains that this is a claim by a homogeneous group of employees, 
who base their action on an agreement signed by 1,029 teleworkers, and expect 
to receive an answer about the validity of a clause under such agreement about 
the equipment that should be provided and paid by the Company, in accordance 
with Article 153.1 LRJS. 



 

 

 
V. Regulating Telework in Spain  
 
4.- Remote work is regulated under Remote Work Act No. 10/2021, hereinafter 
referred to as "LTD" for its acronym in Spanish. 
– This Act is in line with the European Framework Agreement on Telework signed 
on 16 July 2002 by UNICE/UEAPME, CEEP and CES, which was fully ratified by 
the Interconfederal Agreement for Collective Bargaining 2003 (Spanish Official 
Gazette -BOE- February 24, 2003). 
– Under these agreements and the Act itself, remote work is deemed to be a 
genuine and specific type of employment contract, which goes beyond the mere 
establishment of certain working conditions under Article 1 of the ET (Workers' 
Statute): 
– That is the reason why remote work is governed by these agreements, and the 
LTD sets forth the requirement of the parties' consent –both Employee and 
Employer- under Article 5 LTD, amending Article 8 and resolving Article 5.3. 
5.- The Union -IGC- claims the nullity of the Agreement arguing that the rights of 
information and consultation have been violated. Evidence shows that on 
September 20, 2021 TELEPERFORMANCE informed RLT about the sample 
agreements on remote work submitting a copy of the contracts signed with the 
Employees involved. Considering that remote work is not regulated under the 
sectoral collective bargaining agreement, the information provided complies with 
the provisions of Article 6.2 LTD in relation to Article 64 ET. 
6.- CGT claims that the grounds for nullity is that this is a pre-formulated standard 
contract, and given the lack a of sector-wide or industry-wide collective bargaining 
agreement, it may be the case. As a matter of fact, this is a pre-formulated standard 
contract because the terms of the agreement has been proposed by 
TELEPERFORMANCE and then offered to the Employees, who can only accept it 
in a context of power imbalance between Employer and Employee underlying any 
industrial relations. 
However, the fact that this is a pre-formulated standard contract does not mean 
that the contract should be null and void, but rather that it should be carefully 
analyzed and interpreted to check the validity of its provisions. 
7.- Before analyzing the grounds for nullity of certain provisions, it is important to 
make some general comments. The sample agreement meets the requirements 
under Article 1261 CC (Civil Code) for the general validity of contracts and there is 
no objection to the capacity of the parties to the contract. Having said that, the 
nullity of the agreement may be claimed if it is contrary to the law, Article 1255 CC 
or when it contains less generous conditions for Employees or is also contrary to 
the law or the applicable collective bargaining agreement, Article 3.1.c) ET. But 
each and every Section cannot be null and void if the contract does not breach the 
law or the applicable collective bargaining agreement. Therefore, if the contractual 
terms do not comply with the law or the applicable collective bargaining 



 

 

agreement about remote work, the Employees involved may file an action seeking 
termination of the contract in accordance with Article 50.1.c) ET, or damages as 
appropriate. 
8.- Section 1.1 of the sample agreement is deemed to be null and void, because it 
reads as follows: The Company provides Employees with the equipment, tools and 
devices listed in Annex I, including:... Article 7 LTD states that the remote work 
agreement should at least contain: a) Itemization of the devices, equipment and 
tools required to work remotely, including non-durable goods and movable 
property, as well as the estimated shelf life of products or the maximum period for 
upgrade. And Article 11.1 states that remote workers shall be entitled to the 
adequate provision and maintenance of all the devices, equipment and tools 
necessary for the performance of their job, by the Company, in accordance with the 
equipment itemization under the agreement based on Article 7 and with the terms 
of the applicable collective bargaining agreement. Section 1.1 of the standard 
contract and the Annexes, which are not submitted to the Court, show that the 
Company failed to meet this legal requirement, although many other contracts 
reviewed make reference to the provision of work equipment: PC, keyboard, 
screen, mouse and headsets. Consequently, this claim for nullity is rejected while 
recognizing that the Employees involved who had not received the necessary 
equipment to do their job may take any further action they see fit, whose 
analysis exceeds the scope of this litigation. 
9.- Section 1.2 of the standard contract is deemed to be null and void: These pieces 
of equipment have an estimated shelf life of ... years, regardless of the provisions in 
the following paragraphs of this Article. However, it is worth mentioning that the 
agreements made with the remote workers state that the equipment will have the 
shelf life mentioned in the amortization table published by the Department of 
Finance, regardless of the provisions of the following sections of this Article. 
Reference is made to the table of depreciation coefficients established under Royal 
Decree No. 1777/2004, dated July 30, approving the Corporate Tax Regulations, 
whose Annex includes a table of depreciation coefficients for corporate equipment 
with a shelf life 8 years for computer equipment and 6 years for apps and systems. 
Consequently, the specific contracts signed with Employees do set an amortization 
term, which added to the corporate tax, are found to be reasonable; so the claim for 
the nullity of this Section is rejected.  
10.- Section 1.3 states: Employees are liable for the use of the appropriate 
equipment and maintenance of their work station at home (hereinafter, "Home 
Office"). Likewise, Employees must comply with the conditions and instructions 
for use and preservation established by the Company at all times in relation to all 
the devices, equipment and tools under #1.1. of this Agreement. This Section must 
be analyzed in connection with Article 21 of the LTD: Employees must comply 
with the conditions and instructions for use and preservation established by the 
Company in relation to computer equipment or devices, within the terms of the 
collective bargaining agreement. The duty to comply with the conditions and 



 

 

instructions for use and preservation established by the Company in relation to 
computer equipment or devices is provided by law, and the contract is consistent 
with this provision, so it is not necessary to establish these conditions in the 
collective bargaining agreement, as claimed by the ambiguous wording of the 
complaint. In other words, if an agreement or company-wide collective bargaining 
agreement establish such conditions, then they must be observed, but if nothing is 
said, like in this case, it is obvious that Employees must comply with them by rule 
of law. Once obligations are established in the contract, the parties are liable for 
any breach in accordance with Article 1901 in relation to 1101 CC. The claim for the 
nullity of this Section is rejected. 
11. – Section 1.4 states: The Company shall ensure access to the Company internal 
network. The equipment and tools provided to Employees, including accessories, 
are the property of the Company and must be kept in the best possible working 
condition, ensuring its proper use and maintenance. Employees are liable for the 
devices and equipment provided by the Company. The Company shall be notified 
immediately of any defect or damage in the equipment provided to the Employees. 
Any repair costs will be borne by the Company, except when the damage derives 
from the misuse or neglect of the property by the Employees, in which case repair 
shall be paid by the Employees. The Company may also replace the equipment, if 
necessary. The same reasons put forward in the legal basis above support the 
validity of this Section, although the Employer may ask Employees to pay all or 
part of the cost to repair or replace the property, if damage and misuse are duly 
proved. 
12.- Section 1.6: In the event that the Employees do not return the Company 
equipment, its value will be deducted from the termination agreement, or 
otherwise claimed at trial. In the case of Company equipment, if they are not 
returned when the contract ends, naturally its value (depreciation in accordance 
with Royal Decree No. 1777/2004) may be subject to deduction from the severance 
pay under the termination agreement. The claim for the nullity of this Section is 
rejected, too. 
 
VI. Reimbursement of expenses while working remotely  
 
13. Reimbursement of expenses: "Employees will be reimbursed for the expenses 
incurred as a result of their work-from-home arrangement or remote work outside 
company facilities, as established in the sectoral collective bargaining agreement. 
This Section should be analyzed in connection with Article 7 b) LTD (Remote Work 
Act) establishing that agreements like this should at least itemize the expenses that 
the Employee may incur while working remotely, how they are calculated and 
how and when they are paid by the Company, based on the provisions of the 
applicable collective bargaining agreement. In addition, Article 12 states as follows:  
 



 

 

1. Remote work should be agreed and paid by the Company, and by no means 
should Employees pay expenses related to the equipment, tools and devices used 
to do their job. 
2. Collective agreements or arrangements may establish how to calculate and pay 
expenses. The sectoral agreement does not establish any criteria for reimbursement 
of expenses; so the Employer must comply with the obligation provided by law, 
even if the Agreement says nothing about it.  
"Therefore, the reference made in this Section to the sectoral agreement is null and void 
because nothing has been agreed thereby. This gap does not mean that Article 7 (b) LTD 
should not be applicable; Employees have the right to reimbursement of all costs incurred 
while working remotely. 
Consequently, the paragraph of this Section about the sectoral collective bargaining is null 
and void. 
Considering that the expenses have not been listed or itemized, Employees may file further 
actions, such as termination of contract in accordance with art. 50.1.c) ET) or damages." 
 
14.- The nullity of Section 3.3 is also claimed: However, during working hours at 
home or elsewhere outside Company facilities, Employees must ensure that they 
are reachable by telephone and by email in their corporate email accounts. 
This Section should be analyzed in connection with Article 18.1 LTD: Those who are 
working remotely, particularly teleworking, have the right to disconnect under the terms of 
Article 88 of Organic Law No. 3/2018, date December 5. 
As the right to disconnect is linked to time off outside working hours, the Employer's claim 
for Employees to be online and reachable during working hours is a reasonable legal 
requirement. A different question altogether is what means of connection are used during 
working hours, which is analyzed below. 
15.- Section 3.4 states that Employees will provide the Company with their 
personal email address and personal telephone number for emergencies. 
This Section is linked to Article 11 LTD stating: 
1. Persons working remotely shall have the right to the adequate provision and 
maintenance of all the devices, equipment and tools necessary to do their job, in 
accordance with the itemization in the Agreement based on Article 7 and the terms 
of the applicable collective bargaining agreement. In the case of working people 
with disabilities, the Company will ensure that these devices, equipment and tools, 
including digital tools, are universally accessible, to avoid exclusion. 
2. Special attention is also paid in the event of technical issues, in particular in the 
case of teleworking. 
Corporate e-mail accounts and cell phones should be provided, paid and 
repaired by the Employer in accordance with the law. 
At this trial, it was found that TELEPERFORMANCE failed to provide 
Teleworkers with cellphones or company e-mails. 
Consequently, this Section is contrary to the obligations that the LTD imposes 
on the Employer, and is then null and void. 



 

 

It is no excuse to ask Employees to work with their own personal devices because 
they should be reachable in case of emergency; Employers must meet their legal 
obligations. 
 
VII. Digital rights while working from home The right to disconnect and its 
regulation  

16.- Section 3.6: In accordance with the provisions of Article 88 of Organic Law No. 
3/2018 on Personal Data Protection and Digital Rights and Article 20.bis of the 
Workers' Statute, Employees have the right to disconnect and detach from work activity 
outside of work hours during rest breaks, leaves of absence and vacation time with a view to 
protecting personal and family privacy, and promoting a work-life balance. 

Employees shall have the right to refrain from engaging in work-related electronic 
communications, such as emails, phone calls or other messages, outside normal 
working hours, unless in the case of emergency. 

Employees shall have the right not to answer any electronic communication 
outside working hours, unless in the case of emergency as provided in this clause. 

"Unless in the case of emergency" means any urgent situation that may harm the 
Employer or the business and that requires an immediate answer by the Employee. 

What has been questioned here is not the right to disconnect itself but rather the 
validity of the general exception whereby Employees should be reachable in case 
of emergency, which is defined as any urgent situation that may cause harm to the 
Company or the Business, and that requires an immediate answer by Employees. 

Article 88 LOPD regulates the right to disconnect as follows: 

1. Employees and civil servants shall have the right to disconnect as defined in the 
law or applicable collective bargaining agreement to enjoy rest days, leaves of 
absence and vacation time, as well as their own privacy and that of their family. 

2. The procedures for exercising this right shall take into account the nature and 
purpose of the employment relationship, promoting a work-life balance, subject to 
the provisions of the applicable collective bargaining agreement or alternatively 
the agreed terms between the Company and Employees' representatives. 

3. After meeting with Employees' representatives, the Employer shall design an 
internal policy for all personnel, including management, describing how to 
exercise the right to disconnect and any training and awareness-raising actions to 
ensure a reasonable use of technological devices to avoid the risk of computer 
fatigue syndrome. In particular, Employees are given the right to disconnect while 
working remotely full-time or part-time, and while working from home. 

With a few changes, these provisions are included in Article 18 LTD: 



 

 

Those who are working remotely, particularly teleworking, have the right to 
disconnect under the terms of Article 88 of Organic Law No. 3/2018, dated 
December 5. 

The Employer's obligation to ensure the right to disconnect implies a limitation to 
the use of any technological devices for business communication and work during 
rest breaks in order to respect the maximum number of working hours per day and 
the respective limits to the workweek under the law or applicable collective 
bargaining agreement. 

After meeting with Employees' legal representatives, the Company will develop an 
internal policy for all personnel, including management, to provide guidance 
about how to exercise the right to disconnect and any training and awareness-
raising actions on the reasonable use of technological devices to avoid the 
computer fatigue syndrome.  

In particular, Employees are given the right to disconnect while working remotely 
full-time or part-time, and while working from home. 

Collective bargaining agreements may establish how to appropriately exercise the 
right to disconnect while working remotely work and adequately organize their 
working time to ensure rest breaks. 

The abovementioned legal regulations especially emphasize the right to disconnect 
under the law or the applicable collective bargaining agreement for those who 
telework and, as expressly specified by the lawmaker, this right entails a limitation 
on the use of technological devices for business communications and work during 
rest periods. 

Naturally, no right is absolute when it is exercised in conjunction with other rights 
that may occasionally clash, but the limits to the right to disconnect while 
teleworking cannot be decided unilaterally by the Employer, but rather, as set 
forth in Article 88 LOPD, it will be subject to collective bargaining or an agreement 
between the Company and Employees' representatives. 

Therefore, the following paragraphs of this Section are null and void: 

Employees shall have the right not to answer any electronic communication 
outside working hours, unless in the case of emergency as provided in this Section. 

"Unless in the case of emergency" means any urgent situation that may harm the 
Employer or the business and that requires an immediate answer by Employees. 

VIII. The right to information to comply with occupational health and safety 
standards at Employees' home.  



 

 

17.- Section 5.4: Employees agree to give the Company all the necessary 
information so that the Company may assess any risks at their work site at home, 
and comply with the regulations on occupational health and safety prevention. 
In addition, the Company will initially give Employees a Self-Assessment 
Questionnaire that should be completed within the first five days after signing this 
Agreement. This Section relates to Article 16.2 about risk assessment: The 
Company must get all the relevant information about the risks to which 
Employees working remotely may be exposed in a way that the answers to the 
Questionnaire can be reliable and used to take the most appropriate protection 
measures on a case-by-case basis. 

The duty of prevention requires risk assessments, Article 15.1.b) LPRL (Act No. 
31/1995, of November 8, on Occupational Health and Safety Prevention), and so it 
is imperative to gather all relevant information. Consequently, under Article 16.2 
LTD, the lawmaker intended to reconcile the duty of prevention with the right to 
privacy that affects Teleworkers' home, and ordered to get the relevant 
information in the least invasive way. 

This Questionnaire is intended to get a picture of Employees' work environment 
at home without affecting their privacy.  

18.- Section 5.5: As appropriate, based on the provisions of Article 16.2 of Act No. 
10/2021, Employees authorize the Company Risk Prevention Service Team to 
inspect their home periodically to assess the safety and health of their work site 
at home provided they receive proper notice of inspection at least 7 days in 
advance. 

Article 16.2 LTD states as follows: When as per the information provided, 
Employees’ work site at home should be inspected, in accordance with the 
provisions of the Agreement under Article 7, a report must be produced in writing 
to justify the safety inspection and delivered to Employees and prevention 
delegates. 

Employees must give their consent to such visit at home or any other remote 
location where they work. If they do not give their consent, the Company should 
assess risks based on the information provided, following the instructions of the 
prevention service team. 

This Section does not comply with the law because any inspection at Employees' 
home should be duly justified and previously reported in writing to Employees 
and prevention delegates. Even so, Employees may refuse to consent to the 
inspection, which should be cancelled then, and the risk assessment should be 
conducted based on the information provided in accordance with the first 
paragraph of Article 16.2 LTD. 



 

 

The Section, whose nullity is claimed and sustained, establishes a general, 
unconditional prior authorization to safety inspection at Employees' home, 
without giving a specific reason for the inspection or observing the procedure set 
forth in the law. 

IX. Grounds for reversibility: when may the Company revoke the authorization to 
Work From Home?  

The Company may at any time revoke the authorization to Work From Home or 
Work Remotely outside Company facilities, taking into account Employees' 
interests, with proper 15-day notice if there are objective grounds for revoking 
authorization. "Objective grounds for revoking authorization" includes: – 
Employees are required to work in person for the correct performance of their 
contractual tasks (in particular, considering Employees' performance); – a change 
in Employees' Project where services cannot be provided remotely and they need 
to go back to the workplace; – a change in Employees' Project where they need to 
take in-person training sessions. In this case, Employees will be asked to return to 
the workplace for their training sessions; – when there are technical issues for 3 
days in a row (through no fault of the Company), Employees will have 48 hours to 
return to the workplace to work; – when Employees' job changes in such a way 
that the performance of their tasks cannot be done from home or remotely in whole 
or in part; – Employees' work site at home does no longer comply with the 
occupational health and safety standards; – Employees commit serious breaches of 
contract for which they are liable (e.g. violation of working time regulations or 
criminal offences in relation to the employment relationship); – revocation is 
necessary for operational reasons; – force majeure events; – Employees' 
performance is below the required level. Consequently, "poor performance or 
performance below required level" means that for four consecutive weeks one or 
more of the main KPIs for Employees' performance are below minimum threshold. 
Such minimum threshold is established based on the results of all Employees 
assigned to the same service the Employee in question performs. Thus, an 
Employee is deemed to be below minimum threshold when he/she is among 25% 
of employees assigned to the same service with the worst performance; or – 
because the client for which they work asks them to return to work on site. In this 
case, notice will be given 30 days in advance. Employees may go back to in-person 
work provided they give a 15-day notice and there are objective grounds for 
reversibility. "Objective grounds for reversibility" means any following cases: – 
Employees are asked to go back to the office to perform their contractual tasks 
correctly; – Employees' activity has changed in such a way that remote work is no 
longer possible in whole or in part. In this case, Employees should give evidence 
for the reason claimed and the Company may check with the occupational health 
and safety service team whether it is true; – Employees' work site at home does no 
longer comply with the occupational health and safety standards in place. In this 
case, Employees should give evidence of the reason claimed and the Company 



 

 

may check with the occupational health and safety service team whether it is true; 
– Employees are advised or encouraged not to work from home or remotely due to 
their health conditions, – force majeure events. 

The revocation of the authorization to Work From Home and/or Work Remotely 
outside Company facilities does not entitle Employees to seek compensation or 
reparation. 

The grounds for reversibility should be interpreted and enforced according to the 
specific needs of each project to which Employees are assigned. However, the 
Company has the right to revoke any authorization. When drafting these Sections, 
the Employer makes a serious conceptual mistake. Remote work is not a decision 
exclusively at the Company’s discretion to be "authorized", but rather it should be 
agreed by the parties and both parties have the option for reversibility. Therefore 
both parties can reverse remote work if they wish to do so. Article 5.3 LTD states as 
follows: Both the Company and the Employee has the option for reversibility, 
which may be exercised under the terms of the applicable collective bargaining 
agreement or the remote work agreement under Article 7. In turn, the DA 1a.2 LTD 
states: Collective bargaining agreements may regulate a minimum in-person 
workday while working remotely, the exercise of the option for reversibility to 
work on site... Considering that no reference is made under the applicable 
collective bargaining agreement on remote work, or on the option for reversibility, 
the parties will have to agree on how to exercise it. However, as explained above, 
this is a pre-formulated standard contract because its provisions have been 
previously proposed by the Employer, and Employees are asked to accept them, 
within the framework of power imbalance between the parties to the employment 
contract. In this context, the Employer pre-establishes the situation in which this 
right can be exercised. However, there is abuse of rights under Article 7.2 CC (Civil 
Code) because Employees are asked to accept this pre-formulated standard 
contract and the subsequent option for reversibility; therefore, this Section 
breaches the law. For the same reasons, Section 6.3 is null and void, as well. In fact, 
general provisions about a prior waiver of rights, in this case the option for 
reversibility, are contrary to the law. However, Section 6.4 complies with the law, 
because it just specifies the Employers' right to exercise the option for reversibility. 

X. Employer's Monitoring System to check compliance with work-related 
responsibilities and duties  

20.- Finally, Section 7.1 states: The Company may take the measures it sees fit to 
monitor and check Employees' compliance with their work-related 
responsibilities and duties, including the use of telematic tools, always 
protecting their dignity and in accordance with the Personal Data Protection Act. 
Specifically speaking, the Company monitors compliance with TP Protect and TP 
Sentinel systems. This Section should be analyzed together with Article 22 LTD: 
The Company may take the most appropriate surveillance and control measures to 



 

 

check Employees' compliance with their work-related responsibilities and duties, 
including the use of telematic tools, protecting their dignity and personal 
circumstances, such as disability. The law gives the Employer the power of 
monitoring and control to check Teleworkers' compliance with their obligations so 
that this Section complies with the law. This conclusion would have been different 
if the Plaintiff gave evidence that the tools used for this purpose violated 
Employees' dignity or affected personal data protection, which should have been 
expressly claimed and proven by the Plaintiff, which was not the case. 

Please do not hesitate to contact us for further information.  

Best regards,  

Natalia de Diego  

Information Updating Service - Private International Law (Spain) 

 


