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In Spain, as from the effective date of Act No. 9/2009 on October 6, paternity leave 
in case of birth, adoption or foster care is now extended to four weeks, thus 
amending Article 48 bis ET [Estatuto de los Trabajadores] of 1995. The preamble of 
Act No. 9/2009 reads as follows: "In an attempt to have an affirmative policy to 
encourage Fathers' involvement in caregiving responsibilities...” 

A very recent interesting Spanish Court ruling – see attached filed [in Spanish]- 
deals with longer paternity leave, paid time off and extended leave. 

This dispute revolves around a claim filed by male employees who demand 
paternity time off in accordance with Section 30 of the respective company-wide 
collective bargaining agreement, whose application their Employer denies. 

 

I. Latest developments in paid parental leave and employment contract suspension 
due to paternity 

1. Section 30 of the applicable collective bargaining agreement deals with paternity 
time off [permiso por paternidad] as follows: In the event of birth, adoption or foster 
care, Fathers shall be entitled to take the leave of absence provided in the law, which shall be 
increased by two more calendar days for each child as from the second child. This paternity 
leave is also added to the maternity leave under Article 29. In the case of 



 

 

childbirth, Mothers have the exclusive right to leave of absence, but in the case 
of adoption or foster care, the right can be exercised by either parent but only 
one of them. 

2. This right shall be exercised in accordance with the terms of the law currently in 
force. In addition to the leave of absence under the law, three (3) calendar days are granted 
as from the date of the birth. The former Article 29 of the applicable collective 
bargaining agreement referred to 'maternity and breastfeeding leave' [permiso por 
maternidad y lactancia]. For the purposes of this Appeal, the last paragraph of 
Section 30 of the collective bargaining agreement gains particular relevance: 'In 
addition to the leave of absence provided by law, three calendar days are granted 
as from the date of the birth. 

3 Although the wording of the provisions of Section 30 of the collective bargaining 
agreement is not very clear, it is "widely accepted and interpreted" in line with 
the Court ruling, which has been appealed, whereby in practice the Company 
had been granting one additional day under collective bargaining agreement 
(And not three) to the two days off for childbirth under Article 37.3 b) ET, until 
its deletion and amendment with the new wording of Article 2.9 of Royal Decree-
Law No. 6/2019. 

4. As explained, the Appeal seeks to determine the effects of Royal Decree-Law No. 
6/2019 when doing away with the two-day paid leave for childbirth under Article 
37.3 b) ET, and the same period of employment contract suspension for both 
parents, in the last paragraph of Section 30 of the collective bargaining agreement. 

Note that the text of Article 37.3 b) ET has been amended in particular, about the 
traditional reason for employment contract suspension due to paternity. Like 
with the traditional suspension of the employment contract due to maternity, the 
suspended contract for paternity has also been amended after the passage of 
Royal Decree-Law No. 6/2019 with the term "childbirth, including delivery and 
caregiving responsibilities to look after children under 12 months" (Article 48.4, 
in relation to article 45.1 d) ET). 

3. The original wording of the consolidated text of the ET of 1995, approved by 
Royal Legislative Decree No. 1/1995 of March 24, recognized the traditional two-
day paid leave for childbirth under Article 37.3 b), and did not recognize paternity 
as a reason for suspending the employment contract, but only the "female 
employees' maternity" (Article 45.1 d), in its original wording, ET of 1995). This 
was the original text of the 1980 ET (Act No 8/1980, of 10 March). 

It is the Organic Law No. 3/2007, dated March 22, about effective gender equality 
that creates the new -back then- reason for suspending the employment contract 
due to "paternity", thus amending Article 45.1 d) ET of 1995 and adding a new 
Article 48 bis, precisely entitled "Suspension of the Employment Contract due to 



 

 

Paternity". Organic Law No. 3/2007 emphasized that the suspension of the 
employment contract due to paternity was "the most innovative measure to 
promote work-life balance", and highlighted that it was "an individual and 
exclusive right for Fathers." 

The employment contract due to paternity used to be suspended for 13 days, while 
the suspension for maternity was 16 weeks, just to give a general idea taking a step 
back from the details. For the purposes of this Appeal, it is worth mentioning that 
the new Article 48 bis ET of 1995 expressly established a very precise moment in 
time to start exercising the right based on the new reason for suspending the 
employment contract due to paternity: "Those Employees who exercise this right 
may do so upon expiration of the leave for childbirth under the law or collective 
bargaining agreement...", this right was recognized under Article 37.3 d) ET of 
1995. The relation between the 'two-day paid leave for childbirth' (Article 37 (2) 
(d) ET 1995) and the new reason for suspending the employment contract due to 
paternity (Articles 45 (1) (d) and 48a ET 1995) was then made very clear:  

9. First, Employees may take the two-day leave under article 37 (2) (d) ET of 1995 
and upon expiration, they could take the 13-day period of suspension of the 
employment contract due to paternity (article 48 bis ET of 1995). 

10. As from the effective date of Act No. 9/2009 on October 6, paternity leave in 
case of birth, adoption or foster care, was extended to four weeks, thus amending 
Article 48 bis ET of 1995. The preamble of Law No. 9/2009 reads as follows: "In an 
attempt to advance an affirmative policy to encourage Fathers’ involvement in 
caregiving responsibilities, this Act hereby extends Paternity Leave to four weeks, 
exclusively for Fathers." 

11. Act No. 9/2009 did not, however, change the start date for the four-week 
period for the employment contract suspension due to paternity. This four-week 
period should be taken “upon expiration of the leave for childbirth set forth in 
the law or collective bargaining agreement.” 

12. 4. With the current consolidated text of the 2015 ET, approved by Royal 
Legislative Decree No. 2/2015, dated October 23, Article 48 bis of the 1995 ET, 
about the suspension of the employment contract due to paternity, now becomes 
Article 47.7 ET of the original version of the 2015 text without major changes in 
effects. The four-week period of suspension of the employment contract due to 
paternity should be taken "upon expiration of the leave for childbirth under the 
law or applicable collective bargaining agreement." 

13. Final provision 38.1 of Law 6/2018, dated July 3, about General Considerations 
for the State for 2018, extended the suspension of the employment contract due to 
paternity to five weeks. 



 

 

Finally, the abovementioned Royal Decree-Law No. 6/2019 amended the 2015 ET, 
in the following relevant aspects: 

(i) First, it amended Article 37 (3) (b) ET, deleting any reference to the two-day 
paid leave for childbirth. 

(ii) Second, the previous reasons for suspending the employment contract for 
maternity and paternity were deleted and merged into just one new reason: "birth" 
(Article 45 (1) (d) ET), "including delivery and caregiving responsibilities to look 
after children under 12 months" (Article 48 (4) ET). 

(iii) The suspension of the employment contract due to "childbirth" suspends the 
employment contract of the "biological mother" for 16 weeks and suspends the 
employment contract of the "parent other than the biological mother", also for 16 
weeks (Article 48.4 ET). With the passage of Royal Decree-Law No. 6/2019, the 
current wording of Article 48.4 ET equalizes the length of the employment contract 
suspension due to the childbirth for both parents. This is the third major change to 
consider. 

According to the preamble of Royal Decree-Law No. 6/2019, equalization derives 
from "a clear will and social demand" and is "an important step to advance actual 
and effective gender equality, promoting a work-life balance where both parents 
may equally share caregiving responsibilities, based on the principle of equal 
treatment and opportunities between men and women in all areas". 

Equalization has been progressively advanced but on January 1, 2021 it was made 
full, in accordance with the transitional provision #13 of the ET, added by Royal 
Decree-Law No. 6/2019. 

(iv) Fourth, both the biological mother and the other parent will have six 
mandatory uninterrupted weeks immediately following childbirth (Article 48 (4) 
ET). For mothers, the aim is to ensure "the protection of (her) health". And for the 
parent other than the biological mother, the goal is to encourage "sharing 
caregiving responsibilities under Article 68 of the Civil Code" (Article 48.4 ET). 

4. The deletion of the two-day paid leave for childbirth, which was recognized 
under Article 37.3 b) ET, and the equalization of the length of the suspension of the 
employment contract for both parents, turn the provisions of the company-wide 
collective bargaining agreement inapplicable. 

1. The legal evolution of the previous paid leave of two days for childbirth, as well 
as the length of the previous reason for suspending the employment contract for 
paternity, has led to the following conclusions: a) Initially, the two-day paid leave 
for childbirth (Article 37.3 b) ET, in its original wording) was the option that the 
legal system offered to the parent other than the biological mother as the reason for 
suspending the employment contract due to maternity. 



 

 

As compared to the suspension of the employment contract for maternity (16 
weeks), this two-day paid leave was really short, and more often than not, like in 
this case, the provisions of the applicable collective bargaining agreement 
increased the time off under the law. That is why the law referred to the “leave 
under the law or collective bargaining agreement”. 

(b) When the reason for suspending the employment contract for paternity was 
created, the length of the paternity leave was shorter than that of the suspension of 
the contract for maternity. As a matter of fact, while contract suspension for 
maternity lasted 16 weeks, the contract suspension for paternity lasted 13 days 
first, then four weeks, and then five weeks. 

This difference in length is the reason why the two-day leave for childbirth was 
kept because it was added to the contract suspension for paternity. From the start, 
contract suspension for paternity should be taken upon expiration of the leave for 
childbirth under the law or collective bargaining agreement, which naturally 
meant that this leave should be taken before contract suspension, specifically as 
from childbirth. 

c) The legal equalization of the length of contract suspension for both parents (the 
biological mother and the parent other than her), in both cases for sixteen weeks, 
actually occurred when the law (Royal Decree-Law No. 6/2019, amending the ET) 
also eliminated the two-day leave for childbirth, until then under Article 37.3 b) 
ET; the current wording of the law no longer recognizes it. 

It is not difficult to conclude that the removal of the two-day leave for childbirth is 
a direct consequence of the equalization of the length of the contract suspension, 
precisely for 'childbirth', for both parents: sixteen weeks. Then if the two-day leave 
for childbirth was kept, in close relation with the previous shorter contract 
suspension for paternity, which was established as an alternative to the contract 
suspension for maternity, then paradoxically the parent other than the biological 
mother could have more time off than the biological mother. 

d) The current wording of Article 48.4 ET states that the employment contract of 
the parent other than the biological mother is mandatorily suspended for 16 weeks, 
just like the mother who enjoys six uninterrupted weeks "immediately after 
childbirth". 

This mandate of contract suspension immediately after delivery does away with 
the previous two-day leave for childbirth, because it is a paid leave and not a 
reason for contract suspension, which had to be taken immediately after delivery. 
The leave was linked to the date of childbirth, and not to any later point in time. 

2. The rationale behind all this explains the impact of the removal of the two-day 
leave under Article 37.3 b) ET on the provisions of Section 30 of the company-wide 



 

 

collective bargaining agreement, on the previous paragraph 1 of #3, and, in 
particular, on the last paragraph: "In addition to the leave under the law, three 
calendar days are added as from date of delivery." The company-wide collective 
bargaining agreement was made in 2018. 

The first problem that this paragraph poses is that it refers to a 'leave under the 
law' that no longer exists. Following Royal Decree-Law No. 6/2019, Article 37.3 b) 
ET deleted any reference to the right to two-day leave for childbirth. The rationale 
behind this removal has already been explained: the equalization of the length of 
the contract suspension for childbirth for both parents. The last paragraph of 
Section 30 of the collective bargaining agreement then increases the length of the 
leave "under the law" but after the passage of Royal Decree- Law No. 6/2019 this 
leave no longer exists, so the collective bargaining agreement increases the length 
of a currently non-existing leave. 

The provision of the collective bargaining agreement is closely related to the two-
day leave under Article 37.3 b) ET – "in addition to the leave under the law" under 
Section 30 of the collective bargaining agreement – but it cannot survive once such 
leave disappeared without being replaced. 

However, based on this relevant argument, it can be concluded that the last 
paragraph of Section 30 of the collective bargaining agreement is currently 
inapplicable mainly because the paragraph establishes a moment in time for the 
exercise of the three-day leave for childbirth ("as from the date of delivery") which 
is not compatible with the start date of the contract suspension for childbirth. 

As stated above, the current wording of Article 48.4 ET provides that, out of the 
total sixteen-week suspension, the six uninterrupted weeks immediately after 
childbirth are "mandatory", both for the biological mother and for the other parent, 
so there is no longer time left for the previous two-day leave for childbirth. 

It is claimed that the language used in Section 30 of the collective bargaining 
agreement ('as from the date of delivery') may be interpreted to mean that the two-
day leave for childbirth may be taken after the contract suspension for childbirth. 
But this interpretation is not accepted.  

Collective bargaining agreements are interpreted based on the law and contracts, 
and according to case law, and the possibility of taking a three-day leave for 
childbirth long after delivery does not make any sense. As we have seen, the 
moment the reason for suspending the employment contract for paternity was 
created, it was established that contract suspension began "upon expiration of the 
leave for childbirth under the law or collective bargaining agreement...". The leave 
came first and then contract suspension, and not the other way around. And it is 
worth mentioning that the law on paternity leave contained the word 'upon', like 



 

 

the last paragraph of Section 30 of the company-wide collective bargaining 
agreement, which is the object of the Appeal. 

Consequently, Articles 3, 1280 and 1281 of the Civil Code, which are claimed by 
the Union -CC.OO- in its Appeal, are not violated. 

3. ELA's appeal claims violation of Article 37 (1) EC (right to collective bargaining), 
in addition to Articles 82 (3) and 41 ET. The appeal extensively makes reference to 
the ruling by the Constitutional Court [Tribunal Constitucional] (TC) 85/2011, 
dated June 7, also mentioned in the judgment by the High Court of Justice of the 
Basque Community [Tribunal Superior de Justicia del País Vasco] (TSJ), an 
argument that is strongly used in the Appeal. 

But as it turned out, the TC rejected the claim for unconstitutionality raised at the 
Labor Court [Sala de lo Social de la Audiencia Nacional] in relation to various 
provisions of Royal Decree-Law Act No. 8/2010 dated May 20, whereby 
extraordinary measures are taken to reduce public deficit, expressly rejecting that 
those provisions had violated the right to collective bargaining under Article 37 (1) 
of the Spanish Constitution (CE). 

And, second, the TC decision cited many precedents whereby 'Article. 37.1 CE 
does not violate the alleged impossibility to modify the terms of a collective 
bargaining agreement with a law, even if it is a superseding rule..., the Court found 
that based on the principle of the hierarchy of laws, collective bargaining 
agreements should be subject to substantive law, to more general higher laws, and 
not the other way around." 

Finally, the claim for breaching Articles 82.3 and 41 ET, in relation to which 
nothing is claimed, against the provisions of Article 210.2 LRJS, is rejected because 
the ruling did not violate any of their provisions. 

The fact that, after the passage of Royal Decree-Law No. 6/2019, the last paragraph 
of Section 30 of the company-wide collective bargaining agreement cannot be 
applied does not mean that the Company should have applied Article 41 ET, 
which is not possible, as explained in #6 above, in compliance with Title III ET. 

The Company should not have applied, either, the terms of Article 82.3 ET. The 
last paragraph of Section 30 of the company-wide collective bargaining agreement 
is no longer applicable, even though the Company could claim the economic, 
technical, organizational or production reasons under Article 82.3 ET, which leads 
to the non-application of the collective bargaining agreement, the superseding law 
(the amendment of Articles 37.3 d) and 48.4 ET by Royal Decree-Law No. 6/2019) 
make that last paragraph of Section 30 of the collective bargaining agreement 
inapplicable or unenforceable. 



 

 

The Highest Court (TS) ruling of January 27, 2021 concludes that the removal of 
the two-day leave for childbirth and the equalization of the length of the contract 
suspension for fathers and mothers make it impossible to apply the company-wide 
collective bargaining agreement that increased the length of a previous leave for 
childbirth. 

The Highest Court confirmed that the Company could refuse leave for childbirth, 
even if it was recognized under the collective bargaining agreement, because such 
leave was not compatible with the current paternity leave in place. 

As indicated by the Highest Court, the language of the law allowed its application 
because the previous wording said that the suspension due to paternity occurred 
upon expiration of the leave for childbirth under the law or collective bargaining 
agreement, which logically meant that this leave could be taken before contract 
suspension, in particular, at the time of birth. This is no longer the case, as 
explained by the Highest Court: the new paternity leave should be taken 
immediately after birth. And, according to this ruling, it is not possible to take this 
leave after the sixteen-week suspension for paternity. 

The recent ruling by the High Court of Justice of Cantabria on December 10, 2021 
rejected the claim and explained that the changes introduced in 2019 were aimed at 
encouraging sharing caregiving responsibilities, promoting a work-life balance, 
and the law has progressively advanced the equalization of the length of parental 
leave for both parents. This implies that both parents must be treated equally, and 
the hierarchical status of labor laws –ET- must be taken into consideration in 
relation to the Royal Decree-Law, so both parents are granted leave. 

Best regards, 
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