
 

 

 

 
 

LaborNet No. 1340 

Benefits-In-Kind thanks to which Employees avoid expenses are deemed to 
be  Salary   

 

 

Benefits-In-Kind, such as company car, are deemed to form part of Employee 
Compensation package. 
 
Dear All, 
 
We would like to analyze the following final Ruling No. 19708 CASE FILE Nº 
18377/2009/CA1 by the National Labor Court of Appeals No. 41 - Panel IX. 
 
In the City of Buenos Aires, the Court of Appeals renders judgment in the matter of 
"SEMERARO JUDITH GRACIELA v COSMETICOS AVON SA on Employment 
Termination", as follows: 
 

 1 . Benefits in kind: Employee Compensation - Benefits in Kind and the 
decision by the Supreme Court of Justice of Argentina in the matter of 
"Perez v. Disco". 

 2. (a) Delivery of goods: At the beginning of each marketing campaign, the 
Company used to give the Plaintiff a box of cosmetics that included the 
products launched in the new marketing campaign, for which the Employee 
has calculated their value and - and sought to add them to her base salary, 
considering she avoided such recurring expenses because she did not have to buy 



 

 

them. In response to this claim, the Defendant has replied - and the Court 
admits the Respondent's answer- that since these were the main products 
launched in the campaign, they were not given to the Plaintiff for her 
personal use but rather so she could "know" and promote them. 

 3. Even though it is true that the Employee received these products for 
promotion purposes, it can be concluded that if not, she would have bought 
them on her own so the provision of these products prevented her from 
incurring necessary expenses for performing her duties. 

 
 4. B) Company Car. Use and granting. As a matter of fact, the Lower Court 

found that the Company provided the Employee with a new car every three 
years and at that time, the Company transferred car ownership to the 
Employee indicating its residual value including wear and tear 
depreciation for a period of 36 months in Employee's pay stubs under the 
heading "Special Reward" with the subsequent proportional SAC 
(thirteenth salary). 

     
 5. Although the Lower Court recognized the salary nature of the company 

car and included it in Employee's severance pay, it was excluded from 
compensation under Section 245 LCT (Employment Contract Act) because 
at the Court's discretion, it was not a regular, monthly and usual payment 
but rather an amount that was added to Employee's assets every 36 months. 

 6. Up until the Employee's final acquisition of the car and until it formed part 
of her assets, the Employee could use it unlimitedly and not just for business 
purposes, but rather for personal use as well, so it was portion of her monthly 
compensation package although it was later on added to her assets. 

 7. In addition, if when the car was transferred to the Employee, the Company 
indicated its "residual value" including wear and tear depreciation during 36 
months, it makes sense to infer that during such time period, the Employee 
was given a benefit in kind that should be converted into cash, as claimed by 
the Plaintiff. 

 8. Consequently, the Appellate Court finds that the monthly prorated amount 
of the car value should be added to the Employee's base salary, and also taken 
into consideration for calculating compensation under Section 245 LCT, 
because although its final value is not included, it should contain a 
prorated monthly sum based on the principle of regular, monthly and usual 
payment. Therefore, this Court resolves as follows: 



 

 

 9. c) Car Expenses - Road Tax and Insurance: Along the same lines, in order 
to decide on the claim concerning the company car use, the Appellate Court 
resolves that the Employee's base salary should include Road Tax and 
Insurance, even though the car belonged to the Company during the 36-
month period before ownership transfer to the Employee, because during the 
use period before ownership transfer the Employee avoided expenses and 
her lifestyle improved; she could use the car freely and the related expenses 
were completely covered.  

 10. In the event that the Company had failed to provide a car, the Plaintiff 
should have bought a car of her own, and paid for the necessary expenses of 
Road Tax and Car Insurance. As they were effectively paid by the Company, 
and the Employee avoided these expenses, this Court is then inclined to 
decide on the salary nature of these benefits granted by the Company. 

 11. Consequently, as the Plaintiff requested the inclusion of both items in her 
base salary as monthly payments, which as per the Lower Court decision was 
actually admitted under the Reports issued by Dirección General Rentas de la 
Ciudad de Buenos Aires [General Revenue Service in the City of Buenos Aires] 
and the Insurance Broker who was hired to get car insurance, then both items 
should be included in the base salary. (It is worth mentioning that the official 
letters have not been included in the case file so it is not possible to quantify 
these items). 

 12. d) Cellphone: The same arguments put forward to decide on the claim 
involving the company car, its use and related expenses, should apply to the 
claim for cellphone expenses. As explained by the Plaintiff in her appeal and 
based on the argument put forward by the Lower Court overturning the 
claim (based on the case law cited by Panel II), instead of leading this Court 
to reject the claim, it has decided to sustain the terms of the complaint 

 13. In fact, if the Defendant used to give the Employee a cellphone for 
unlimited use, outside the scope of her job, it makes sense to claim that at 
least the proportional expenses for personal use should be deemed to be 
salary in nature as they were paid without submitting any expense report.  

 14. The cellphone provided by the Company was undoubtedly a business 
tool for the Employee to do her job but also she avoided this expense 
because she also used it for personal purposes, and therefore this item 
should be part of her compensation package. Therefore, the Appellate Court 
resolves as follows: 

 15. As the Plaintiff claimed inclusion of the proportional cellphone expenses, 
differentiating between the amount paid for business purposes and the 



 

 

amount paid for personal reasonable use every month, this Court sustained 
the Plaintiff’s claim. 

 16, e) Rewards – Trips and American Express Gift Checks: the rationale 
behind the Court decision for this claim is different because these are 
employment-related rewards but continuous employment is not the only 
requirement for a payment to be salary in nature. In fact, the Plaintiff 
concedes in her appeal that "...these are payments in kind ... as a result of 
achieving the targets set by the Company..." (see pages. 166 overleaf/167). 
Along the same lines, the appeal also contains witnesses' testimonies highlighting 
that these items were "Rewards" or gifts given by the Company after achieving 
certain targets, whether vouchers for trips or American Express gift cheques, 
whichever their name, because as explained by the Defendant, the Employee should 
meet targets: product launching, sale goals or a number of marketing campaigns 
underway. 

 17. Then the Appellate Court rules that even for different reasons than those 
discussed at the Lower Court and regardless whether the Employee could 
convert those Rewards into cash or nor, the reason for granting them in the 
first place is what determines their salary nature (or not), and according to 
the arguments put forward, they should not be an integral part of Employee 
compensation, as claimed in the complaint (i.e. as a part of the base salary to 
calculate severance pay). 

 18. For the avoidance of doubt, the answer by the accounting expert witness 
in paragraphs "ñ" and "o" ratifies the foregoing in that "... answers 
affirmatively to these questions, stating that the Rewards program for 
Division Managers stipulates that the following items will be evaluated to 
determine the respective commission rate: Targets and Purchase Orders; 
Targets and Sales; Late Payment; Dismantling and Stencil Activities... Each of 
them is assigned a score, and then the next step is to add them all together. 
The sum of the individual scores is the final result that sets the commission 
rate" (It is worth mentioning that the expert witness refers to the term 
"commission" when drafting his expert report while going over the eligibility 
conditions to calculate the Plaintiff's Rewards: sale targets and invoicing). f) 
Trip to Brazil for value. This Court rules that there are not enough elements 
(at least not in the documents submitted to the Court of Appeals) to prove the 
Plaintiff's claim about the existence of debt for the same amount and item; 
that is the reason why the Lower Court decision is sustained.  

 19. VI.- The Appellate Court has analyzed the appeal about the amount to be 
taken as a basis for calculating severance pay and 



 

 

 20. decided to include company car (prorated wear and tear depreciation) 
into the Employee's salary as a monthly amount plus related expenses, road 
tax and insurance, and also cellphone expenses in proportion to its personal 
use on a monthly basis, in accordance with Annex 11 of the Accounting 
Expert Report, which provides a total salary amount that should be used to 
calculate severance pay and any pending discrepancies that are the object of 
this complaint. 

 
Please do not hesitate to contact us for further information. 
 
Best Regards, 
 
Information Updates - de Diego & Asociados S.A. 
 


