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Guidelines on How to Handle Sick Leave  

 

 

Dear All,  
 
Please find below general guidelines on how to handle sick leave when Employees’ 
injury or disease is not work-related, based on the provisions of the Employment 
Contract Act (LCT) [Ley de Contrato de Trabajo], the subsequent effects and 
consequences:  

 Absences from work are excused in case of sickness, and the Employer must 
continue paying salaries for a specified period of time as if Employees were 
actually working.  

 The length of this paid sick leave is established under the law, based on 
Employees’ seniority and dependents.  

Employees with less than 5 years’ seniority may take up to 3 months off, and 
Employees with more than 5 years’ seniority may take up to 6 months off. 
Employees with dependents may take Sick Leave for a longer period of time (Section 
208 LCT).  

 In order to apply for this legal protection, Employees must give notice to their 
Employer. Under the law, except for force majeure events, Employees must 
give notice of their sickness or injury, and report their location, during the 
course of the first day of work in relation to which they are unable to go to 
work for any of these reasons (Section 209 LCT).  



 

 

 Once the paid sick leave is over, Employees may still take time off and the 
Employer must keep their job position for one year but there is no legal 
obligation to keep paying salaries during that time (Section 211 LCT).  

 The benefit of paid sick leave could have been designed by lawmakers as a 
part of the social security system but in Argentina for legislative reasons, it is 
the Employer's responsibility. The Employer's obligations have a 
correlation with the right to require the medical examination of the 
Employee who calls in sick (Section 210 LCT).  

 If the Employee gets injured at work or sick as a result of the job done, the 
Workers' Compensation Act No. 24557 applies [Ley 24557 de Riesgos del 
Trabajo].  

 In practice, the issue of sickness or accident unrelated to work may sometimes 
lead to conflicts between the parties, so let’s analyze here the particularities 
of Employees’ duty to give notice and the Employer's right to require a 
medical examination. 

1. Notice: The law states that Employees have the duty to give notice to their 
Employer if they get sick or injured and cannot work, reporting their location 
(Section 209 LCT). If they do not specify any location, they are presumed to 
be at home.  

Compliance with this duty will allow the Employer to organize its business taking 
into consideration this unexpected absence. Under the law, any absence should be 
reported during the course of the first day of work when the Employee is unable 
to go to work.  
Notice may be given by any means and/or by a third party on behalf of the 
Employee (a member of his/her family, a neighbor or a colleague). There is no 
specific form under the law; Employees may notify in writing so that it is properly 
documented (e.g. registered telegram) but also over the phone, although in case of 
litigation, this form of notice may be difficult to prove. The Court has ruled that 
notice may be served in any form, provided the Employer is effectively informed 
about the situation (National Labor Court of Appeals, Panel VI, August 17, 2005 "De 
León, Norma v Obra Social del Personal de Estaciones de Servicio on Employment 
Termination" Boletín Temático de Jurisprudencia de la CNTrab, April 2009") . 
The law does not require Employees to disclose their sickness as the right to privacy 
is protected. Therefore, it will be enough to notify that they are sick and cannot go 
to work.  
Serving notice means they are entitled to sick leave and the Employer can exercise 
the right to require a medical examination, as provided by law.  



 

 

If Employees fail to give notice, the law states that they forfeit wages until fulfilling 
their obligation to notify. The only exception is when Employees cannot give notice 
due to force majeure events, considering the seriousness and type of sickness, which 
is then unequivocally proven (Section 209 LCT). The Court has once resolved that 
even if the Employee fails to give notice, their right to paid sick leave survives if the 
sickness is later on proved with objective reasons justifying his failure to notify 
(National Labor Court of Appeals, Panel II, June 9, 2009 "Edintar Constructora SA v 
Sciorra, Eduardo on Notice" Boletín Temático de Jurisprudencia de la CNTrab, April 
2009"). 
Notice is not necessary when Employees get sick at work and the Employer is aware 
of their impossibility to do the job. For instance, the Court has found that notice was 
not necessary when the Employee got sick at work during working hours and an 
emergency doctor was called precisely by the Employer (National Labor Court of 
Appeals, Panel IX, December 30, 2009 " Maidana, Viviana v Edding Argentina SA et 
al on Employment Termination" Boletin de Jurisprudencia CNTrab, No. 297 
(December 2009). 
Some collective bargaining agreements have regulated when notice should be given, 
i.e. establishing time slots for notification. A collective bargaining agreement 
provides that notice must be given "within four hours after the start of regular working 
hours… Night-shift workers may do so until 10 a.m. the following day but they are expected 
to notify well in advance so that business is not disrupted." (CCT 561/09 of paper workers, 
packaging, Section 44, subsection a); another collective bargaining agreement states that 
notice must be given "within the first hours until halfway through the workday" (CCT 
260/75 for metallurgical workers, Section 35). In some cases, the form in which 
notice is given is also regulated (CCT 260/75 for metallurgical workers, Section 35; 
CCT 56/75 for meat industry workers, Section 38; CCT 27/88 for car workers, 
Section 22; CCT 86/89 for paint factory workers, Section 24; CCT 507/07 for security 
workers, Section 17; CCT 547/08 for travel agents, Section 22; CCT 589/10 for car 
dealers, Section 23).  

2. Medical Examinations: According to the law, those Employees who give 
notice of sickness must undergo the medical examination required by their 
Employer with the doctor the Company may appoint (Section 209 LCT). The 
legal text clearly states that the medical examination must be conducted by a 
doctor. The sole aim of this medical examination is to determine Employees’ 
fitness for work, and no treatment is prescribed. Medical examinations may 
be limited in certain cases to protect Employees’ privacy (e.g. a sick female 
employee may refuse to undergo a pelvic exam). The medical examination 
may be carried out at Employees’ home address or at the place where they 
report to be if they cannot go to the doctor's office where the Company has 
made the appointment. Medical examinations may be scheduled outside 



 

 

working hours but at a reasonable time without interfering with Employees’ 
night rest.  

The Employer is not obliged to exercise its right to require a medical examination, 
in which case it means the Company accepts Employees’ sick notice and later on 
cannot challenge the authenticity of the doctor's note they submit.  
In addition, in the case of minor medical conditions, the Company should not 
require medical certification (e.g. in case of a cold) if Employees give timely notice.  
If the Employer exercises its right to require a medical examination when Employees 
give sick notice, whether by submitting a physician's certificate or not, and the 
Company doctor says they are not ill, then Employees’ absences are not excused and 
the Employer should not pay wages for those absences, and also impose a 
disciplinary action.  
On the other hand, if Employees give proof of illness by showing a doctor's note 
saying they are not fit for work, then a conflict may arise as a result of a discrepancy 
between the examining doctors’ opinions (i.e. Employees’ treating doctor and the 
Company doctor).  

3. Conflicting medical opinions. This conflict between the parties means the 
Employer, based on the examining doctor's opinion, will expect Employees 
to return to work. But Employees, following the advice of their doctor and 
the respective note, will claim that they are unable to work. The law does not 
provide a solution to resolve such a conflict. There is no reason why the 
opinion of the Company doctor should prevail over that of Employees’ 
personal doctor. In addition, at present there is no administrative agency at 
the national level to which the parties can turn for an official medical opinion 
to conclude on Employees’ health condition. This shortcoming means the 
issue needs to be taken to Court. But at this stage, in most cases, if the 
Employer suspends the payment of wages, then the conflict could escalate to 
a breach of contract.  

4. It is not admissible for the Employer to ask Employees to return to work, and in case 
of repeated absences, terminate the employment contract claiming Employees have 
quitted presuming they are not coming back because the reason why they are not 
going to work is that they are sick. (National Labor Court of Appeals, Panel VII, 
March 20, 1997 "Corradi, Roberto v Promotora del Buen Ayre SA on 
Employment Termination"; National Labor Court of Appeals, Panel III, 
March 31, 2008 "Villa, María v Autopistas Del Sol SA on Employment 
Termination"; National Labor Court of Appeals, Panel IV, July 16, 2008 "Ríos 
Martínez, Aníbal v Metalúrgica Bernal SA et al on Employment Termination"; 



 

 

National Labor Court of Appeals, Panel VII, April 20, 2009 "Solis, Elida v 
UPCN Sectional Río Negro on Employment Termination"). 

Case law has approached this issue from various angles. On one occasion, in the 
absence of any arbitration or dispute resolution methods to resolve the discrepancies 
between doctors, the Court has been inclined to enforce the opinion of the 
Employee's personal doctor, who was treating him and knew his medical condition 
better than anyone else. (National Labor Court of Appeals, Panel VIII, August 22, 
2008 "Farías, Héctor v Coto CICSA on Employment Termination"). 
Other Courts have ruled that given the conflicting medical opinions, the Employer 
applied for a Medical Board with the involvement of the two doctors to try to find a 
solution that could put an end to the conflict with the aim of keeping employment 
(National Labor Court of Appeals, Panel II, December 15, 2008, "Romero,, Analía v 
Colorit S.A.", vote by Dr. Pirolo; National Labor Court of Appeals, Panel VII, 
September 17, 2003, "Barbé, José v Metrovías S.A.") Although it is true that the law 
does not formally oblige the Employer to take these steps when the Company doctor 
disagrees with the Employee's personal doctor, the Employer may take decisions 
based on one of those medical opinions (e.g. suspend sick pay because the absence 
is not excused) but in case of litigation must prove that the medical opinion chosen 
was the right one by submitting the relevant evidence. According to law, when there 
is any doubt about the proof offered in a lawsuit (here, proof of illness), the Court 
rules in favor of Employees (paragraph #2 Section 9 LCT as amended by Act No. 
26248. The law states that if there's any doubt about the assessment of evidence in 
specific cases, the Court or law enforcement authority shall decide in favor of 
Employees).  
Therefore, when dealing with complicated situations, it is advisable for the 
Employer to do everything in its power to keep employment, seek a third medical 
opinion or call a medical board with the participation of the two doctors to resolve 
the dispute. Otherwise, the Employer will bear the burden of evidence showing its 
conduct has been based on the right medical opinion. 
Requiring a medical examination is a valid tool to verify Employees’ medical 
condition and eventually impose any disciplinary action accordingly. This is 
established under Section 210 LCT. That is why, this is the suggested first step to 
deal with such an issue. Please keep in mind that in some cases the acting physician 
should be a psychiatrist. 
The next step would be to call a medical board, if necessary, to decide on the 
diagnosis and any related tests. 
Then, our recommendation is to re-examine the whole situation, to determine new 
steps to take. 
Likewise, please take into account some considerations about termination based on 
unexcused absences from work when involving sick leave, and the Courts’ usual 
interpretation: 



 

 

 In order to terminate Employees based on unexcused absences from work 
and avoid any wrongful termination claim arguing that the Plaintiff has failed 
to prove the authenticity of the physician's notes saying they are not fit for 
work or the doctor's notes are not enough to prove the illness claimed, there 
should be strong indications on the part of Employees that they do not intend 
to go back to work. Two absences in a row are not enough.  

 Therefore, in relation to unexcused absences, the Court has once found that 
the Company's argument was not enough (see Section 116 LCT), because 
there was not enough evidence. The Employer had the burden of proof,  and 
could not submit the all-clear proving the Employee was fit for work when 
the Company decided to terminate him (see Section 377 Code of Civil and 
Commercial Procedure - C.P.C.C.N.); the Employee could argue he was not 
aware of the Company's decision as he was on sick leave.  

 Therefore, it is clear that, in order to claim termination based on unexcused 
absences, the Employer should enforce one of the governing principles of 
Argentine Labor Law: employment continuity (see Section 10 LCT) so that 
the Company's decision to terminate is not deemed to be arbitrary and 
contrary to the law. 

 As a matter of fact, the context shows that the Employee - in his letters - said 
that he was willing to keep his job but was unfit for work as revealed by the 
attached doctor’s note and after undergoing the medical check-ups required 
by the Company under Section 210 LCT. 

 If the Employee shows cooperation and justify his absences, then it is pretty 
difficult to argue otherwise, like the Company tried to do in the letter of 
termination. 

 The first step is to require a medical examination according to Section 210 
LCT. In case of conflicting medical opinions between the Employee's treating 
doctor and the Company doctor -as shown by the answer by the Workers' 
Compensation Insurance Provider (ART)-, the Court precedents indicate that 
the Employer should ask for a third opinion, and this is not the case because 
the Employee was actually terminated. That is why, if the Company decides 
to terminate, in cases like this, the employment termination may be deemed 
to be arbitrary and unjustified, contrary to the prevailing principles 
governing any employment relationship (see Sections. 62 and 63 et seq. LCT). 



 

 

 In other words, when there are conflicting opinions about diagnosis, the 
Company should take any necessary action to verify Employees’ medical 
condition, based on the principles of collaboration, solidarity and good faith 
(see Sections 62 and 63 LCT), prioritizing the medical prescription by the 
Employer's health care provider, knowing full well that even though 
Employees must undergo the medical examination conducted by the 
physician designated by the Employer, the truth is that they are not obliged 
to follow these prescriptions, because they have the right to follow the 
treatment indicated by their personal doctor. Remember that the ultimate 
goal of the law is to protect Employees' health and their right to sick pay. 

 It is worth mentioning that unexcused absences under the terms of Section. 
244 LCT call for a previous request to Employees asking them to go back to 
work, and there should be a breach of their duty to go to work (see Sections 
62 and 63 and related provisions LCT). They should show a willingness to 
quit. In other words, there should be clear indications and strong evidence of 
their express or alleged intention not to continue working without any 
justification. 

 Under such circumstances and based on the abovementioned facts, it is not 
clear that the Employee wanted to quit or intended to quit, as explained 
above, which are the necessary conditions to terminate employment under 
Section 244 LCT. 

 To sum up, the Employer's conduct prioritizing the diagnosis made by the 
Company doctor – whose truthfulness should also be duly proved -, without 
trying to check the Employee's actual medical condition in order to keep 
employment may mean -based on case law- that the Company failed to apply 
the principle of employment continuity, which is one of the main pillars of 
Argentine Employment Contract Act (see vote in Case File 52.574/2017/CA1, 
S.D. No 84148 May 28, 2020, in the matter of "Weckl, Diego Fernando v Royal 
Canin Argentina S.A. on Employment Termination"). 

 Therefore, the Court ruled that the ultimate discussion revolved around whether the 
Employee had the all-clear to go back to work or had to extend his sick leave, and the 
Employer's decision to terminate was disproportionate and breached the duties under 
Sections 10, 62 and 63 LCT. Consequently, the employment termination is arbitrary, 
as ruled by the Lower Court. 

Please do not hesitate to contact us for further information.  
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