
 

 

 

 
 

LaborNet No. 1343 

Union Immunity Removal and mitigating elements without justification. 
Banco de Corrientes in Curuzú Cuatiá, Province of Corrientes, wanted to 
impose a disciplinary action to a Shop Steward, but the Labor Court of 
Appeals limited it to a 2-day work suspension claiming mitigating factors. 
When a disciplinary action turns out to be derisory, it does not give a 
deterring message. How a Court order fails to promote work ethic at 
companies. 

 

 

Dear All,  
 
We would like to share the latest developments on the reference case. 
 
Even though customers were not served and evidence shows that the Shop Steward 
stopped providing customer service during a system outage, the Court has found 
that a disciplinary action cannot be imposed because removing his Union Immunity 
to do so is a disproportionate measure.  
 
Union Immunity is a tool to prevent any excessive, irregular or unfair action. Once 
again, a Court ruling removes this protection to cover for job irregularities, breaches, 
poor customer service or employee performance, distorting its actual purpose. 
 
The law cannot ignore job irregularities and reward those who do not meet their 
duties, claiming the Employer’s measure has been disproportionate when the 
system was down and customer service was not available.  
 



 

 

Food for thought: Union Immunity cannot be used to cover up for irresponsible 
employees, validating unfair situations or mitigating factors for disciplinary actions 
when employees are breaking company rules and procedures, and do not provide 
adequate customer service. 
 

 On August 1, 2022 in the city of Curuzú Cuatiá, Province of Corrientes, 
Argentina, the Labor Court of Appeals for Civil, Commercial and Labor 
matters resolved as follows: 

 In the matter of "Banco de Corrientes S.A. v M., R. R. on Union Immunity 
Removal", Case File No. RXP ..., 

 The request for Union Immunity Removal filed by Banco de Corrientes S.A. 
against R. R. M. is rejected, and court costs should be paid by the Plaintiff. 

 First off, is the Lower Court ruling null and void? 
 Banco de Corrientes S.A. (“Plaintiff”) brought an action under the terms of 

Section 52 of Act No. 23551, seeking to remove Mr. R. R. M. (“Defendant”) 
Union Immunity as First Deputy Secretary [Secretario Suplente 1°] at the 
executive committee of the works council - chapter Paso de los Libres - 
Banking Association [Sociedad de Empleados de Bancos], in order to 
discipline him imposing a 7-day work suspension for having interrupted 
customer service suddenly, intentionally and without any reasons, together 
with another customer service operator, on June 21, 2019 at 12:47 even 
though there were customers waiting at the waiting area. 

 The Court resolved that this incident was not so serious as to impose a 7-day 
suspension, as intended by the Plaintiff. The Court reached this conclusion 
after analyzing the Defendant's length of service (44 years), his senior position 
(Deputy Head of the Department) [Segundo Jefe del Departamento], no 
disciplinary records and proportionality of punishment. The Court 
considered whether the Plaintiff had been caused any damages, and found 
there was no evidence of any damage to customers’ experience or satisfaction, 
taking into account that customer service was unavailable at a time when it 
was not expected to be provided. 

 The Plaintiff failed to submit strong evidence to determine - objectively - “that 
the proposed 7-day suspension was proportionate to employee's misconduct 
and customer service interruption, because these claims cannot be deemed to 
be "fair cause" under Section. 48 L.A.S.” [Unions Act]. 

 The Plaintiff claimed that the relation with its customers was hurt because of 
the Defendant's sudden and intentional customer service interruption. 
Therefore, the disciplinary action the Plaintiff intended to impose was said to 
be proportionate to the seriousness of the misconduct. 

 The Plaintiff (“Appellant”) claimed that the reason put forward by the 
Defendant was false (system outage). 



 

 

 On October 10, 2019, M. stated that "the system was down and data could not 
be uploaded", at "around" 1:00 p.m. there was a system outage when the 
parent company conducted a risk contingency plan. 

 Consequently, most precedents and scholars' opinions indicate that Union 
Immunity Removal is a final conclusive procedure -there could not be any 
other procedure discussing the same events, in this case, the proportionality 
of the disciplinary action- that is why the Plaintiff was asked to specify the 
seriousness and scope of the measure to be taken in the complaint.  

 The Argentine legal system requires that the Plaintiff should describe the 
proposed disciplinary action in the complaint (indicating scope and length in 
the case of a work suspension) because the Court will decide on the 
proportionality of this measure in relation to the respective misconduct, 
and this will be a unique specially expedited summary proceeding to be 
heard by the Court having jurisdiction (Sections 52 and 63, Act No. 23551; 
496, CPCC; 2 and 63, Act No. 11653 and cause Act No. 87.644, re "Lemos", 
Judgment 3 - IX-2008), whereby the Court will rule (Section 44 subsection "d" 
Act No. 11653)- based on the facts claimed by the Plaintiff and the evidence 
submitted- on the admissibility of the request for Union Immunity Removal, 
clearly describing the intended disciplinary action (e.g. length of work 
suspension) (Supreme Court of Justice of Buenos Aires, December 20, 2017 in 
the matter of "Fate. S.A.I.C.I. v Ottoboni, Víctor Octavio on Union Immunity 
Removal”, RC J 539/18). 

 Therefore, the Court resolved that: "...the previous judicial decision 
mentioned in Section 52 of Act No. 23551 can only be taken after carefully 
analyzing the reasons claimed by the Employer, which should be clearly 
specified in the complaint; otherwise the Court cannot assess whether the 
reasons claimed are proportionate to the gravity of the measure: employment 
termination, work suspension or change in contract.  

 Then, the unilateral, sudden and unjustified decision to interrupt customer 
service for the rest of that day, because the customers who have entered the 
business before closing were not served once the system was up and running 
again after a few minutes without any significant delay and had to leave, 
except for two or three persons who were served by Management without 
receiving the kind of support they reasonably expected after waiting in the 
waiting area. 

 In addition, it is important to take into consideration Employee's senior 
position. The Employer cannot impose a disciplinary action without 
requesting Union Immunity Removal first. 

 The Court has resolved as follows: "The following mitigating factors should 
be considered when determining the scope of the proposed work suspension: 
a) Employee's length of service; b) no disciplinary records; c) the initial reason 
for customer service interruption; d) Employee's special status as Shop 
Steward and the proportionality of punishment -argument put forward by 



 

 

the Lower Court that was not appealed, but rather the emphasis was put on 
the deterring message for such measure; e) Employee's misconduct occurs 
outside customer service hours, and this is a mitigating factor in the Court 
decision: even though the Employee failed to provide customer service as 
expected, the appeal did not deal with this argument, either; f) system outage 
caused by the parent company while conducting a risk contingency plan; g) 
failure to provide the reasonable support customers expected did not cause 
any specific damage to the Company. 
 

o Judicial opinion: "The intended disciplinary action cannot exceed a 
two-day work suspension". This decision is based on such precedents 
as case files No. TXP 8717/18, TXP 8740/18 and TXP 8958/18. 
o Then, the Court should rule as follows: 1) Sustain the appeal 

filed by the Plaintiff against the Lower Court ruling No. ... 
dated November 24, 2021, which is hereby revoked and instead 
2) Sustain the request for Union Immunity Removal proposed 
by Banco de Corrientes SA against Mr. R. R. M., so that the 
Employer could impose a two-day work suspension as a 
disciplinary action within ten days after the final Court ruling 
is enforced. 

JUDGMENT Number 40 
 Curuzú Cuatiá, August 1, 2022. 

Based on the Judicial Opinion above, the Court of Appeals resolves as 
follows: 

 1) Sustain the appeal lodged by the Plaintiff against the Lower 
Court ruling No. ... dated November 24, 2021, which is hereby 
revoked and instead 

 2°) Sustain the request for Union Immunity Removal proposed 
by Banco de Corrientes S.A. 

 This decision is based on such precedents as case files No. TXP 
8717/18, TXP 8740/18 and TXP 8958/18. 

In the first case, the Bank proposed a three-day suspension for an employee (with 
15 years of service and no disciplinary records) who failed to follow the internal 
rules on two occasions to check whether the deceased account had any surviving 
heirs or beneficiaries, so the account remained open for several months without any 
legal representatives; pension benefits were deposited and then withdrawn by a 
third party who was not duly authorized to do so. In the second case, the same 
employee made the same mistake for a third time and the Employer requested her 
Union Immunity Removal in order to impose a seven-day suspension. Two 
additional mistakes, one of them was a different kind of misconduct, led to the third 
case where her Union Immunity Removal was requested; the purpose was to 
terminate her employment. Therefore, it is reasonable to conclude that a senior 



 

 

employee with more than 44 years of service and no disciplinary records, who 
committed this breach (only once) as described in paragraph § 12, without causing 
any particular damage to the Employer cannot be punished with a work suspension 
for more than two days. That is why the Court sustains the appeal filed by the 
Plaintiff, revokes the Lower Court ruling and instead, sustains the request for Union 
Immunity Removal for Mr. R. R. M. so that the Employer could impose a 2-day 
suspension within ten days after this decision is made final and conclusive, ordering 
the Defendant to pay court costs (Section 87, LPL). 
 
Please do not hesitate to contact us for further information.  
Top-Level Consulting Services - Estudio de Diego & Asociados SA  
consultoria@dediego.com.ar 


