
 

 

 

 
 

LaborNet Nro. 1347 

Payment in US dollars. Legal validity of direct deposits in US dollars. Tax 
and Social Security Issues. 

 

 
Dear All, 
 
Given the economic situation in Argentina, some companies in certain industrial 
sectors are exploring how to compensate their top executives in a way that protects 
them from forex fluctuations. 
  

 Thanks to the advance of new technologies, many companies on the market 
are introducing creative ways of compensating their executives in stable 
foreign currencies. 
 

Is it legal to pay employees by direct deposit in US dollars (into bank accounts in 
Argentina and/or abroad)? How should such payments be handled for taxation 
and social security purposes? 
 

1. Context and Impact: As a result of the increased forex restrictions imposed 
by the National Government, this plan may not be viable right now, 
considering the risk of currency devaluation and repatriation of funds.  

2. Action Plan: Companies offer employees the option to receive salaries into 
individual bank accounts in Argentina or abroad.  

3. All gross salaries shall be registered on the local company books, reported 
and taxed in Argentina, as appropriately.  



 

 

4. Important warning: This legal opinion should be coupled with a general 
legal analysis, especially by tax and forex experts, in order to explore any 
related criminal aspects, which are beyond our area of practice.  

5. Therefore, it is difficult to implement this plan without circumventing the 
restriction of transferring monthly contributions abroad.  

6. In light of the regulations currently in force and the special circumstances 
we are experiencing, it is essential to weigh out the risk exposure for the 
Company and/or their directors and/or administrators personally and/or 
the employees themselves with such a method of payment.   

7. The risk arises when employees get paid in US dollars instead of Argentine 
pesos, and the Company transfers funds irregularly abroad (by depositing 
what should be paid in Argentina overseas, thereby reducing the monetary 
base indirectly) acting as a forex trader –per se or through third parties, 
when converting Argentine pesos into US dollars, resulting in tax 
implications.  

8.  Our opinion does not deal with the mechanism between companies in the 
same Business Group, either, because this issue is beyond our area of 
practice, although our advice is to consult an expert. 

 
To all intents and purposes, this report takes any payment in US dollars as an 
obligation to pay sums of money in a currency that is not legal tender in 
Argentina, in accordance with Section 617 and related provisions of the Civil 
Code. 
 
Analysis from a labor and employment perspective: Payment abroad and/or in 
US dollars 

 Section 124 of the Employment Contract Act (LCT, for its acronym in 
Spanish) contains a number of provisions aimed at regulating, protecting 
and controlling how employees’ salaries should be paid. 

 As a result, salaries must be paid in cash, by check payable to the employees 
themselves or to the order of whomever they appoint. In addition, salaries 
may be paid by direct deposit into an account opened in their name at a 
bank or financial institution. Otherwise, these payments may be declared 
null and void.  

 According to ILO C95, which has supra legal standing since the 
constitutional reform of 1994, any monetary obligation must be paid off in 
legal tender.  

 Since 1997 the Department of Labor has passed several resolutions 
encouraging direct deposits for employees’ salaries, gradually mandating 
that all salaries be deposited into employee bank accounts as from August 
2001 (With the passage of Resolution No. 360/01 by the Department of 
Labor).  



 

 

 In any case, the applicable law states as follows: Direct deposit is intended 
to avoid fraud and ensure the full, actual and rapid collection of 
compensation. It also ensures greater personal security for employees (and 
not only legal security), and more efficient and agile control by the 
enforcement authorities. It favors society as a whole by strengthening its 
financial system. Employee compensation must be deposited in Argentine 
pesos (legal tender in Argentina) and at banking institutions with ATMs 
within a 2km radius from the workplace to ensure immediate access to 
funds. In addition, the Central Bank of Argentina (BCRA) is the regulatory 
authority that is in charge of determining the conditions for account 
functioning and operating, and so these bank accounts must be opened at 
institutions subject to BCRA control. 

 Act No. 26590 (Official Gazette of May 5, 2010) established that it is now 
mandatory to pay wages by direct deposit into a bank account called “salary 
bank account”, and its regulation contains all the abovementioned relevant 
aspects (see Resolution by the Department of Labor No. 653/2010 and 
Communication “A” 5091 by BCRA). 

 For the most part, it is construed that direct deposit applies to all payments 
arising out of the employment relationship, including severance pay, 
variable bonus and other voluntary amounts in excess of statutory 
payments, and this has not been challenged by our case law. 

 This is to say that the general form of payment for salaries in the 
Argentine legal system is payment in Argentine pesos (legal tender) by 
direct deposit into salary bank accounts regulated by Circular “A” 5091 in 
Argentina, subject to the provisions of ILO Convention 95. This is the 
form of payment that we support and recommend. 

 Now even if there is an argument that can support the transaction discussed 
here, Section 124 of the Employment Contract Act also contains (in its last 
paragraph) the exception that “in any case employees may ask their 
Employer to collect their compensation in cash”, a wording that is kept even 
with the new text of Section 124 as amended by Act No. 26590 about 
mandatory direct deposit. 

 This last paragraph of Section 124 has given rise to different interpretations, 
because there is a conflict of laws between: 

a. The provisions of Section 124 of the Employment Contract Act about 
mandatory direct deposit, with the exception that employees may request payment 
in cash.  
b. The Act Against Tax Evasion about the unenforceability of payments in cash 
in excess of certain amounts. 
c. ILO Convention 95 stating that wages payable in money shall be paid only 
in legal tender, hence the doubt about payments in foreign currency, in particular 
because of the different prevailing restrictions to buy and transfer currency in 
Argentina. 



 

 

 We know that this is a debatable issue, but there is the possibility of 
making a payment in foreign currency outside the local banking system 
exceptionally (and not regularly) based on the actual circumstances 
underneath each case (e.g. expatriated employees who have children or 
property abroad and that is why they need to be paid a portion of their 
salary in their home country), the Argentine labor laws protect 
employees’ right to demand cash payment for their salaries. This is a very 
specific piece of legislation protecting subsistence wages in particular. It 
goes without saying that it is not advisable to pay in cash (paper money) 
for obvious evidentiary reasons and because the amounts involved most 
surely exceed the limits under the Act Against Tax Evasion.   

 Based on this interpretation, the general legal principle “he who can do 
more can do less” applies; in Latin Qui potest plus (maius), potest minus. It 
is a matter of public knowledge that at the date of this report, the possibility 
of buying foreign currency for savings could be completely ruled out, so 
this worsens the general panorama but does not invalidate the arguments 
put forward (employees may travel abroad with Argentine pesos and 
convert them into foreign currency there). 

 But these arguments about salary payment in a currency that is not legal 
tender are mainly subject to interpretation: payment is not being made in 
legal tender or in a local salary bank account, and there is an important risk 
that cannot be ignored. It may be found that this payment breaches Section 
124 of the Employment Contract Act and even ILO Convention 95 because 
the money paid is a sort of “exchangeable instrument” instead of legal 
tender, a form of payment that is forbidden under such Convention and that 
may be ultimately unenforceable in a worst-case scenario. There are some 
arguments in support but subject to litigation, so if the Company decides to 
go ahead with this transaction, it will be exposed. 

 If the interpretative criterion to determine the scope of the last paragraph of 
Section 124 LCT is challenged, then an argument for defense should revolve 
around the legitimacy of the payment made, because it is based on the 
employees' right to request a form of payment that would protect his money 
(assuming the payment method selected gives them greater stability for 
their purchasing power and less exposure to devaluation as a result of 
inflation). 

 We won't go into the possibility of considering payment in foreign 
currencies as payment in kind (in accordance with Sections 105 and 107 
LCT) since, as we have said, according to our Civil Code obligations to 
pay in foreign currency shall be treated as obligations to pay sums of 
money that is not legal tender. 

 We emphasize that the Company is not legally obligated to accept a request 
for payment in US dollars (remember the existing problem is to export 
currencies, not to import or liquidate them). The fact that this will be a 



 

 

general corporate offer to all eligible personnel can complicate things even 
worse (considering the economic reality of the case does not support the 
hypothesis of an individual "request" under Section. 124 LCT). So it also 
contradicts the notion of a Retirement Plan, because this payment is 
separate from retirement benefits. We will deal with this aspect in depth 
below. 

 Therefore, our recommendation to protect the Company from any risk 
exposure would be to use this payment method only exceptionally (do not 
make it a widespread regular policy), preferably by direct deposit into 
bank accounts in Argentina (and not abroad). Taxation and social security 
matters will be handled in #4.2.  Please follow our recommendations in # 
4.3, taking into consideration the risks in #4.4, and consult expert 
advisors. 

In other words, 
4.2. Payroll taxes and social security 
4.2.a) Payroll taxes 
In our opinion, based on the information at hand, in principle, this payment is not 
deemed to be extraordinary compensation. 
 
This is not a gift. This payment is made in exchange of the work done by 
employees: employment is the reason for this payment; that is why it should be 
duly registered (it cannot be reported as gift or benefit at the Company's discretion 
because it arises out of the employment contract). 
 
Therefore, any change in company policies sets a precedent that may give rise to 
eventual claims under similar circumstances (i.e. economic changes) and requests 
for repeated payment as a regular policy. 
 
Note that the parties are obligated to comply, actively and passively, not only with 
the terms of the contract, but also with any related rights (Section.62 L.C.T.) or 
inchoate rights. 
 
4.2.b) Social Security 
If it is a regular payment in exchange of the job done, it must pay social security 
contributions. The feature of "regularity" is particularly relevant under the law. 

 In this case, the payment in US dollars is not deemed to be extraordinary 
compensation. Then it is subject to payroll taxes and social security 
contributions (It is included in the basis for calculating the thirteenth salary 
and length of service). 

 It is also taken to calculate social security contributions (under Section 7 
SIPA). 

Again, this proposed method of payment is not strictly linked to the existing 
restrictions to transfer foreign currency. 



 

 

 
4.3. Practical Recommendations 
In order to try and mitigate risks, employees should make a request in writing for 
a direct deposit into their bank account in US dollars, preferably in Argentina. 
 
Employees should submit a document addressed to their Employer, expressly 
indicating that with the method of payment requested under Section 124 LCT their 
Employer is fulfilling the obligation to pay salary. It should be clearly stated that 
this request is made for personal reasons only and for their own benefit. 
 
To this end, we suggest following the guidelines we recommend below: 
- Employees’ request should be signed and certified before a notary public (to 
ensure the identity of the signatory party and a date certain); 
- This document should contain detailed information about employees' bank 
account. Employees should be the holders of such bank account at well-known 
solvent financial institution in Argentina. If it is a bank account abroad, the advice 
would be to have a bank account in one of the so-called "serious" countries in 
terms of regulation and control of financial institutions, such as those that have 
signed the Basel Accords, OECD member countries, and the like. 
- Full compliance with the labor laws that govern the registration of employees' 
pay in Argentina with the relevant taxes and social security contributions and 
income tax, if appropriate. 
- Employees should state in their request that they will cover any costs, charges, 
expenses (commissions or taxes) that may arise as a result of this method of 
payment they themselves have requested. 
- In particular, the Company must verify whether any taxes, commissions or 
administrative costs arising from the transfer will decrease the net amount to be 
deposited. 
- We recommend itemizing this payment on employees' pay stubs and company 
books. We recommend keeping employees' request on file together with the 
Company offer indicating the reasons for the proposed method of payment and 
employees' consent. Pay stubs (Section 138 and related provisions LCT) should 
include exact place, method and effective date of payment (timely payment) and 
employees' letter of acceptance. 
- Keep a record of bank transfers/deposits as proof of payment and receipt. 
- The Employer should be the holder of the bank account from which the transfer 
of salary is made, in compliance with the guidelines described above. The existing 
funds in the bank account should be duly declared for taxation purposes before the 
local Tax Authorities (another discussion altogether is the possibility of payment 
through a third party. This should be analyzed in depth, considering offset 
mechanisms between the parties involved under the revised system for the foreign 
exchange market). 



 

 

The Company's acceptance may also be made in writing or presumed to be made 
upon payment as requested. 
 
4.4. Related risks 
As we have said, we should warn that the Company may be exposed to the 
following risks: 
- Penalties may be imposed by the law enforcement authority based on the method 
of payment used, in accordance with the labor laws currently in force (Act No. 
25212). This is a serious breach punishable by fines for each time period and on a 
case-by-case basis. 
- There may even be two or even three breaches simultaneously: one for failure to 
deposit salaries, another one for failure to pay in legal tender, and another one for 
payment abroad. 
- It is worth mentioning that in case of recurrence (if this form of payment is 
repeatedly used in the future and/or it is found that each payment is a separate 
breach) the law enforcement authority may add to the maximum amount of the 
fine a sum of up to TEN PERCENT (10%) of the total compensation accrued at the 
Company in the month immediately before the month of the breach. 
- We agree that a strict application of Section 124 LCT and the provisions that 
render payments made by other means than those expressly authorized null and 
void could lead - in a worst-case scenario- to a claim by employees for items that 
they have already “collected” because they could argue that the “form of 
payment” is a requirement for validity (as a requirement “ad solemnitatem” and 
not only “ad probationem”), which is highly unlikely in this case and a sign of 
"bad faith" between the parties (in addition to enrichment without cause subject to 
recovery actions eventually), if the Company has a certified document and takes 
other precautions, as suggested below. Remember that in Argentina labor laws are 
highly protective of the interests of employees and after the reform to Section 12 
LCT in 2009 (establishing that any agreement where the parties suppress or reduce 
the rights provided under the law is null and void), the judicial "balance" has 
definitively tilted in favor of employees. 
- In addition, please note that the salary account may qualify for tax and 
commission exemptions, and the other account chosen may not, so the net amount 
will be lower. Even if employees accept this situation, they will always have a 
claim based on the principle of inalienable rights under labor laws. 
- Finally, as explained above, the Company is exposed to risks if it is construed that 
this payment violates the spirit and purpose of a retirement plan, and therefore is 
just an ordinary bonus paid by the Company. 
We must warn that the Company is exposed to the following risks: 
Summary and final considerations: 
Based on the abovementioned considerations, we understand that the method of 
payment by direct deposit in US dollars, preferably into a bank account in 



 

 

Argentina, exceptionally and at the Employee's express request under Section 
124 LCT, can be defended although it is risky and the Company may be exposed. 
 
It's worth mentioning that -despite any technicalities- the Company is actually 
helping employees to do something that the State does not want them to do out 
of its strict control (buy US dollars and/or transfer funds abroad or invest in a 
foreign country). Therefore, this transaction should also be analyzed in the light 
of the provisions governing taxation, foreign exchange and other matters that we 
have mentioned throughout this report. 
 
To sum up, we share other considerations from the standpoint of Corporate 
Compliance. As this method of payment is not the one envisioned in the law, it 
may be subject to a request for report/authorization from the Directors of the 
Company before implementation, depending on the best practices and customs of 
each Company and even the regular protocols in terms of management and 
reporting (bylaws, internal policies, applicable foreign law -FCPA, SOX, UKBA). 
 
In relation to Company exposure, this method of payment should be carefully 
evaluated from a more practical point of view, considering the measures that are a 
matter of public knowledge, which could cause "more" damage to the Company, 
whose scope we are not in a position to estimate. 
 
Finally, we would like to emphasize that this opinion is given on the basis of a 
reasonable interpretation of the applicable laws and regulations under analysis 
specifically from the perspective of our area of practice - labor and employment 
law. As we are dealing with an unregulated and controversial issue, the 
conclusions reached here may not match the eventual opinion of the enforcement 
or judicial authorities in light of the gap in the law. 
 
We hope you find this summary useful, and please do not hesitate to contact us for 
further information. 
 
Best regards, 
 
Top-Level Consulting Services - Estudio de Diego & Asociados SA 
consultoria@dediego.com.ar 
 
 
 
 
 
 
 


