
 

 

 

 
 

LaborNet No. 1352 

Working Hours: The Supreme Court of Justice of Argentina makes a 
distinction between workday and workweek - Erreius - Here we share the 
Court Ruling 

 

 
Dear All, 
 
Subject: The Supreme Court of Justice of Argentina makes a distinction between 
workday and workweek. 
 
We analyze the Court ruling below: 
 

 The Plaintiff claimed overtime pay because she worked 7 hours Monday to 
Friday and 12 hours on Saturdays. 

 The Supreme Court of Justice of Argentina sustained the Employee's 
claim for overtime pay, indicating that the applicable law is clear and 
precise when it sets two limits to the number of working hours. On the one 
hand, there is a cap on the number of hours per day. On the other, there is a 
maximum number of hours that employees can work per week, 
independently and separately. 

 As a result, the Supreme Court found that in the case of employment where 
working hours are unevenly distributed, the limit on daily working hours is 
9. This is regardless of the number of hours permitted during the week. 

 In the matter of "Cardone, Lorena de los Ángeles v Be Enterprises S.A. on 
Employment Termination", the Plaintiff filed a claim for severance pay. 



 

 

Panel IX of the National Labor Court of Appeals awarded severance pay 
and penalties as a result of the employment termination but rejected the 
claim for overtime pay. 

 
The arguments put forward by the National Labor Court of Appeals - Panel IX 
and the Plaintiff's claim 
 
Panel IX found that, since the Plaintiff worked 7 hours Monday through Friday 
and 12 hours on Saturdays, she did not exceed the weekly limit of 48 hours under 
Act No. 11544 and its regulatory Executive Order. 
The Court based its decision on the precedent "D’Aloi", the en banc decision 226. 
 
The Plaintiff filed an extraordinary federal appeal against this decision, which was 
denied and led to the appeal to the Supreme Court. 
 
The Appellant emphasized that the Court of Appeals accepted the evidence for the 
number of hours worked:  7 hours Monday to Friday and 12 hours on Saturdays. 
 
She worked 47 hours in total, which means she did not exceed the weekly limit. 
But she exceeded the 9-hour daily limit on Saturdays, as provided by Act No. 
11544 and its regulatory EO. 
 
Based on this argument, she claimed overtime pay for 3 extra hours worked on 
Saturdays during employment. 
 
She highlighted that the law clearly and expressly states that any time worked over 
9 hours a day is counted as overtime. 
 
In the en banc decision 226 the National Labor Court of Appeals actually discussed 
how the hours worked beyond the statutory workweek limit should be paid, but 
not in relation to the daily limit. As a result, this argument cannot be applied to the 
case under analysis. 
 
Attorney General Victor Abramovich said that "although the claim challenging the 
maximum number of working hours per day refers to facts and legal considerations 
different from the remedies under Section 14 of Act No. 48, the Court should make an 
exception to the application of the principle thereby set forth because the litigation has not 



 

 

been adequately handled and the Court of Appeals ignored the legal solution provided for 
cases like this". 
 
Section 196 LCT [Employment Contract Act] establishes that "The length of the 
workday is the same across the country as provided by Act No. 11544, unless other 
provincial regulations mandate otherwise, except in the aspects that are modified, clarified, 
or amended under this title.” 
 
Section 1 of Act No. 11544 stipulates that “Work schedules cannot exceed eight hours 
per day or forty-eight hours per week for any person employed at public or private 
companies, even if they are non-profit organizations”. 
 
In turn, Section 1, paragraph b, EO 16.115/1933, regulating this Act, deals with "the 
uneven distribution of working hours during the week with a 48-hour cap, when the length 
of one or more workdays is less than eight hours". 
 
In this case, the law states that the time in excess cannot exceed one hour per 
day, and work on Saturdays must end at 1:00 p.m. 
"The applicable law clearly and expressly sets two limits to the number of working hours. 
On the one hand, there is a cap to working hours per day and on the other, there is a limit 
to the number of working hours per week, independently and separately," the Attorney 
General said. 
He also said that "the law provides that in the event of uneven distribution of hours, like 
in the case of the Appellant, the maximum number of hours per day is 9. This is regardless 
of the cap on the number of hours during the week". 
As a result, "in this context, the Court of Appeals ruled that the number of hours worked 
by the Plaintiff did not surpass the statutory limits, i.e. 48 hours per week, thus deviating 
from the usual legal solution and ignoring the cap on daily working hours, with the 
subsequent serious consequences that this may cause to the economy and workers' health". 
 
For the Attorney General, the discussion in the en banc decision bears no relation 
to the case under analysis and does not provide any solution. This is because the 
matter of "D’aloi" discussed the form of payment for a workday that did not 
exceed the statutory limits. But this case does not deal with the fact that the 
Plaintiff worked 12 hours on Saturdays, which exceeded the daily limit under Act 
No. 11544 and its regulatory EO. 
 



 

 

As a result, the argument that this issue should be resolved based on that 
precedent is unfounded, he said. 
 
For the above-mentioned reasons, the Court of Appeals decision is then rejected 
based on the theory of arbitrary judgments, based on individual discretion rather 
than a fair application of the law. It does not reasonably observe the law currently 
in force to assess the proven circumstances of the case. There is a clear breach of 
the constitutional guarantee of due process and property rights. 
 
The Supreme Court, unanimously, with the vote of Horacio Rosatti, Carlos 
Rosenkrantz, Juan Carlos Maqueda and Ricardo Lorenzetti, accepted the 
arguments put forward by the Attorney General and rejected the decision by the 
Court of Appeals. 
 
The Supreme Court admitted the extraordinary appeal, rejected the decision by the 
Court of Appeals and referred the case to the Lower Court for a new ruling based 
on the foregoing. 
 
Best regards, 
 
de Diego & Asociados 
 
Please feel free to contact us for further information. 
 
Top-Level Consulting Services - Estudio de Diego & Asociados SA 

consultoria@dediego.com.ar 

 


